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Depositor’s Agreement to Report Payment of 
Irregular Checks Void 


A depositor signed an agreement bearing the caption 
“Authorization to Mail Statement and Vouchers.” The 
agreement, in effect, requested and authorized the bank to mail 
the statements of his deposit account, with all canceled checks, 
and obligated the depositor to notify the bank “of any error 
and to make claim for credit or refund within ten days after 
the expiration of the time covered by the statement.” Pur- 
suant to this agreement the bank mailed to the depositor 
monthly written statements of his account, together with his 
canceled checks, for the months of November and December, 
1931, and January, 1932. The depositor received these 
statements, but left them unopened in his desk until early in 
February, 19382, when he handed them to an accountant to be 
verified. It was then found that the bank had paid certain 
checks on which the depositor’s signature’had been forged by 
one of his employees, and the bank was notified thereof on 
February 10. The depositor brought suit against the bank to 
recover the amount of his loss. The court held that the pro- 
visions of the agreement were so unreasonable as to render it 
void. Frankini v. Bank of America, California District Court 
of Appeal, 88 Pac. Rep. (2d) 790. 

The lower court directed a verdict in favor of the bank as 
to some of the checks. On this appeal, the court reversed the 
verdict. A new trial was granted since the question, whether, 
apart from any agreement, the depositor had exercised due 
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care in examining his statement and reporting any errors to 
the bank, was one which should have been left to the jury for 
decision. There was also a question whether the bank had 
been negligent in not discovering the forgeries which should 
have been given to the jury. 

The agreement, signed by the depositor, was in the follow- 
ing form: 
Authorization to Mail 


Statement and 
Vouchers. 


Louis Frankini, name of account. To Bank of Italy National 
Trust and Savings Association. 

You are hereby requested and authorized to send by mail not 
registered the statement of the deposit account of the undersigned, to- 
gether with all canceled checks pertaining to it, unless otherwise di- 
rected herein, to the undersigned at the following address: In con- 
sideration of your compliance with this request, the undersigned 
promises to notify you of any error, and to make any claim for credit 
or refund within ten days after the expiration of the time covered by 
the statement. This request and authorization is to remain in force 
and effect until revoked in writing. Signed: Louis Frankini, 5208 
Folsom Boulevard. (Italics ours.) 


In holding the above agreement void, the court pointed out 
that the depositor signed it without reading it; that his atten- 
tion was not called to its particular provisions; that the agree- 
ment was left in the possession of the bank; that the time from 
which the ten day period should run was fluctuating and uncer- 
tain and that the caption failed to refer to the obligations im- 
posed on the depositor but, on the contrary “referred to com- 
paratively inconsequential matter, instead of emphasizing a 
clause, the ignoring of which might mean financial ruin to the 
depositor.” 

The following paragraphs are quoted from the court’s 
opinion: 


We will take up next the defense that the “Authorization to Mail 
Statement and Vouchers” constituted a contract, and that the failure 
to notify the bank within ten days after receipt of the statement abso- 
lutely precluded a recovery. The undisputed evidence shows that 
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plaintiff (depositor) signed this writing without reading the same, 
and that the provisions of the writing were never called to his atten- 
tion by the bank. It will be noted that the writing purports to obli- 
gate the depositor in requiring him to give notice of errors, but no 
corresponding or reciprocal promise is made on behalf of the bank; 
in fact the bank does not agree or promise to perform any act what- 
ever. It may, or may not, at its option, mail a statement of the ac- 
count. Furthermore, the time from which the ten day period begins 
to run is fluctuating, vague and indefinite. ‘This time is fixed in the 
following language: “Within ten days after the expiration of the 
time covered by the statement.” An examination of the statement 
admitted as exhibits here fails to show any designation of the “time 
covered by this statement.” We are in full accord with the rule in- 
voked by respondent bank in its opening brief, as laid down in the 
case of Beeson v. Schloss, 183 Cal. 618, 192 P. 292, 294, where it is 
said: “It is a well-settled proposition of law that the parties to a con- 
tract may stipulate therein for a period of limitation, shorter than 
that fixed by the statute of limitations, and that such stipulation 
violates no principle of public policy, provided the period fixed be 
not so unreasonable as to show imposition or undue advantage im some 
way. [Citing many cases. ]” 

Respondent (bank) further states that the provision of the con- 
tract for the giving of notice within ten days is binding upon the 
parties, wnless it can be said that such period is so unreasonable as to 
show imposition or undue advantage. We are of the opinion, however, 
that the contract here is unreasonable for the reason that it does show 
imposition and undue advantage. An imposition is defined as “An ex- 
cessive, unwarranted or uncalled for requirement or burden.” 
Webster’s New International Dictionary, 2d Ed. We believe that the 
terms of this contract, relating to the time when the ten day period 
commences to run, as explained above, stamp this so-called contract 
as an imposition upon the customer, and that the placing, in large type 
at the top of the printed card, of words which referred to compara- 
tively inconsequential matter, instead of emphasizing a clause, the 
ignoring of which might mean financial ruin to the depositor, would 
appear to be so misleading as to come under the category of an undue 
advantage. This is the plain implication of the reference by the 
Supreme Court to a writing identical in form, though not in language. 
It was there characterized as a “trap for the unwary.” See Home 
Savings Bank case, following. This is also the inference which may 
be drawn from the following reference to this identical writing when 
it was before this court in the former appeal, though its validity was 
not adjudicated. Speaking through Mr. Justice Thompson we said: 
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“But the instrument was presented to him as a mere written request 
for monthly statements. This instrument was retained by the bank. 
Section 340, subdivision 3, of the Code of Civil Procedure allows one 
year in which to commence an action against a bank for the payment 
of a forged check, and yet this written document limits the time for 
challenging the wrongful payment to ten days ‘after the expiration of 
the time covered by the statement.’ It will be observed the depositor 
is not even allowed ten days from the time of receiving the statement 
from the bank. Under a strict construction of that language, the 
transmission of the statement might be delayed by the bank until the 
depositor would have no time or opportunity to challenge its ac- 
curacy.” [55 P. 2d 282, 234.] 

No case has been called to our attention where such a contract 
as now under consideration has been upheld. In the case of Los 
Angeles Investment Co. v. Home Savings Bank, 180 Cal. 601, 182 P. 
293, 5 A. L. R. 1193, the writing involved required the depositor to 
report any errors in the statement “within ten days after receipt 
thereof.” Nevertheless, the court there characterized the writing as 
a “trap for the unwary,” and refused to give any contractual effect 
to it, for the reason that it was unsigned and attention of the depositor 
was not specifically called to the provision in question. As noted, 
however, that contract was not subject to the infirmity inherent in the 
one here considered. Zollman, in his late work on “Banks and Bank- 
ing,” referring to “Special Contract by Depositor,” and concluding 
the section upon that subject, adds: “Nor will the courts indulge in 
a liberal construction of their terms in favor of the bank.” Vol. 5, 
page 377, § 3404. We therefore conclude that the writing in question, 
if it can be said to have the form of a binding agreement, is unreason- 
able and void. In reaching this conclusion we believe that the power 
of the courts to carefully scrutinize transactions of this character is 
derived through the right of the State to exercise police power over 
banking institutions, and from the inherent nature of the business 
conducted. “Though banks are organized and financed by private 
individuals for personal gain, they are in a sense public institutions, 
subject to legislative regulation, examination and control. It is 
therefore well established that the State, under its police power, may 
regulate the banks within its borders.” Zollman on Banks and Bank- 
ing, vol. 9, pages 10 and 11, § 5722. “In the progress made in the 
industrial and economic world within comparatively recent years, the 
business of banking has ceased to be, if indeed it ever was, a purely 
private enterprise. Such business affects so intimately the commercial 
welfare and business interests of the pepople as to render it a proper 
subject of regulation by the state in the exercise of the police power. 
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People v. Bank of San Luis Obispo, 154 Cal. 194, 97 P. 306. The 
public patronage which the banker invites and receives is of such a 
character that he becomes, in a just sense, the trustee of the fiscal 
affairs of the people of the state. State Savings & Commercial Bank 
vy. Anderson, 165 Cal. 437, 182 P. 755, L. R. A. 1915E, 675.” Bank 
of Italy v. Johnson, 200 Cal. 1-12, 251 P. 784, 788. 

Throughout its presentation of this phase of the appeal, respondent 
(bank) adheres to the view that a contract between a bank and cus- 
tomer should be viewed in the same light as contracts in general, irre- 
spective of the quasi public nature of the business in which one of the 
parties is engaged. The error of this view is plainly set forth in the 
case of Meadowcroft v. People, 163 Ill. 56, 45 N. E. 991, 992, 35 
L. R. A. 176, 54 Am. St. Rep. 447, where it is said: ‘The contention 
is that every person living under the protection of our state govern- 
ment has the right to be engaged in the prosecution of any one of 
the ordinary and common callings or business pursuits that is innocent 
in itself, and has been followed from time immemorial, on the same 
terms that govern those engaged in other ordinary and common 
callings or business pursuits of life, and, as incident thereto, has the 
right to make the same contracts relative thereto as those engaged in 
such other ordinary and common callings or business pursuits are 
allowed to make; . . . The fundamental error in the contention 
thus formulated is the assumption that the business of banking stands 
upon exactly the same footing that the ordinary industrial pursuits 
of farming, merchandising, manufacturing, and mining, and the many 
other common occupations of life, stand upon. The business of a 
banker is not juris privati only, but, like that of an innkeeper or 
common carrier, is affected with a public interest, and ‘therefore sub- 
ject to public regulation.” 






























An earlier opinion of the California District Court of Ap- 
peal in this case, 55 Pac. Rep. (2d) 282, was published in the 
May, 1986, issue of THE BANKING Law JouRNAL at page 
386. 
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Double Inheritance Tax on Intangibles 


The United States Supreme Court has handed down two 
important decisions dealing with the right of each of two states 
to impose a death or inheritance tax upon the same intangible 
property, such as stocks and bonds. In one case it was held 
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that where a resident of Tennessee created a trust of stocks 
and bonds located in Alabama, naming a trust company in 
Alabama as trustee, but reserved the right to control the trus- 
tee’s action, to compel the payment of the income to her for 
life and dispose of the property by will, and left a will be- 
queathing the property to the same Alabama company in trust, 
the property was subject to an inheritance tax in both Ten- 
nessee and Alabama. Curry v. McCanless, 59 Sup. Ct. Rep. 
900. 

In the other case, it was held that where a person created a 
trust of securities located in Colorado, naming a Colorado 
trust company as trustee, and reserving the right to change 
the beneficiary, revoke the trust or remove the trustee (which 
rights were not exercised), and the creator of the trust was 
domiciled in New York at the time of her death, the estate 
was subject to an inheritance tax both in Colorado and New 
York. Graves v. Elliott, 59 Sup. Ct. Rep. 913. 

Such taxes cannot be held unconstitutional on the ground 
that they are in violation of the Fourteenth Amendment of 
the Federal Constitution, which prohibits any state from 
enacting any law which deprives any person of property 
without due process of law. 


Curry v. McCanless 


In the case of Curry v. McCanless, the question involved 
was whether each of the states of Alabama and Tennessee, 
consistently with the due process clause of the Fourteenth 


Amendment to the Federal Constitution, could impose death 


taxes upon stocks and bonds held in trust by an Alabama 
trustee, but passing under the will of the decedent domi- 
ciled in Tennessee, which decedent was the grantor and life 
beneficiary of the trust. In the event of its being held that 
one only of the two states might impose the tax, the question 
was presented as to which of the two would have that right. 

The facts showed that, in 1917, Mrs. Grace Scales, a resi- 
dent of Tennessee, executed a trust indenture transferring 
certain stocks and bonds, issued by Alabama corporations, to 
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the Title Guarantee Loan and Trust Company of Birming- 
ham, Alabama upon specified trusts. The indenture provided 
that the net income of the trust property should be paid to 
Mrs. Scales during her lifetime. She reserved the power to 
remove the trustee and substitute another, which was never 
done; the power to direct the sale of the trust property and 
the investment of the proceeds; and the power to dispose of 
the trust estate by her last will and testament, in which event 
it was to be “handled and disposed of as directed” in her will. 
The indenture further provided that in default of disposition 
by will the property was to be held in trust for the benefit of 
her husband, son and daughter. Until the death of the trustor, 
Mrs. Scales, the trust was administered by the trust company 
in Alabama and the paper evidences of the intangibles held ~ 
by the trustee were at all times located in Alabama. 

In January, 1926, Mrs. Scales exercised the power to 
dispose of the trust property by will and bequeathed the 
property to the Alabama trust company in trust for her hus- 
. band, son and daughter, in different amounts and by different 
states, however, from those provided for by the trust inden- 
ture. By her will, Mrs. Scales appointed a Tennessee trust 
company executor “as to all property which I may own in the 
State of ‘Tennessee at the time of my death,” and an Alabama 
trust company executor “as to all property which I may own 
in the State of Alabama and also as to all property which I 
may have the right to dispose of by last will and testament in 
said state.” The will was probated in Tennessee and in Ala- 
bama, and letters testamentary were issued to the two trust 
companies named as executors in the will. 

The present suit was brought by the two executors in the 
Chancery Court of Tennessee against the State Tax Commis- 
sion of Alabama and the Commissioner of Finance and Taxa- 
tion of Tennessee, who are charged with the duty of collecting 
inheritance or succession taxes in their respective states. 

In holding that each of the states had the right to tax and 
that the exercise of that right was not in contravention of the 
Fourteenth Amendment to the Federal Constitution which 
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provides that “no State shall make or enforce any law which 
shall . . . deprive any person of . . . property without 
due process of law,” the court said: 


If taxation is but a means of distributing the cost of government 
among those who are subject to its control and who enjoy the protec- 
tion of its laws, see New York ex rel. Cohn v. Graves, 300 U. S. 313, 
57 S. Ct. 467; First Bank Stock Corp. v. Minnesota, 301 U. S. 241, 
57 S. Ct. 680, legal ownership of the intangibles in Alabama by the 
Alabama trustee would seem to afford adequate basis for imposing on 
him a tax measured by their value. We can find no more ground for 
saying that the Fourteenth Amendment relieves it, or the property 
which it holds and administers in Alabama, from bearing that burden, 
than for saying that they are constitutionally immune from paying 
any other expense which normally attaches to the administration of a 
trust in that state. This Court has never denied the constitutional 
power of the trustee’s domicile to subject them to property taxation. 
Safe Deposit & Trust Co. v. Virginia, 280 U. S. 83, 50 S. Ct. 59; see 
cases collected in 30 Columbia Law Rev. 530; 2 Cooley, Taxation 
(8th ed.) § 602. And since Alabama may lawfully tax the property 
in the trustee’s hands, we perceive no ground for saying that the 
Fourteenth Amendment forbids the state to tax the transfer of it or 
an interest in it to another merely because the transfer was effected by 
decedent’s testamentary act in another state. 

No more plausible ground is assigned for depriving Tennessee of 
the power to tax in the circumstances of this case. The decedent’s 
power to dispose of the intangibles was a potential source of wealth 
which was property in her hands from which she was under the highest 
obligation, in common with her fellow citizens of Tennessee, to contrib- 
ute to the support of the government whose protection she enjoyed. 
Exercise of that power, which was in her complete and exclusive control 
in Tennessee, was made a taxable event by the statutes of the state. 
Taxation of it must be taken to be as much within the jurisdiction 
of the state as taxation of the transfer of a mortgage on land located 
in another state and there subject to taxation at its full value. 

We can find nothing in the history of the Fourteenth Amendment 
and no support in reason, principle, or authority for saying that it 
prohibits either state, in the circumstances of this case, from laying 
the tax. On the contrary this Court, in sustaining the tax at the place 
of domicile in a case like the present, has declared that both the de- 
cedent’s domicile and that of the trustee are free to tax. Bullen v. 
Wisconsin, supra, 240 U. S. 631, 36 S. Ct. 474, 60 L. Ed. 830; cf. 
Keeney v. Comptroller of New York, 222 U. S. 525, 537, 32 S. Ct. 
105, 108, 56 L. Ed. 299, 38 L. R. A., N. S., 1189; Guaranty Trust 
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Co. v. Blodgett, 287 U. S. 509, 53 S. Ct. 244, '77 L. Ed. 463. That 
has remained the law of this Court until the present moment, and we 
see no reason for discarding it now. We find it impossible to say that 
taxation of intangibles can be reduced in every case to the mere me- 
chanical operation of locating at a single place, and there taxing, 
every legal interest growing out of all the complex legal relationships 
which may be entered into between persons. This is the case because 
in point of actuality those interests may be too diverse in their rela- 
tionships to various taxing jurisdictions to admit of unitary treatment 
without discarding modes of taxation long accepted and applied before 
the Fourteenth Amendment was adopted, and still recognized by this 
Court as valid. See Paddell v. New York, supra, 211 U. S. 448, 29 
S. Ct. 189, 538 L. Ed. 275, 15 Ann. Cas. 187. The Fourteenth 
Amendment cannot be carried out with such mechanical nicety without 
infringing powers which we think have not yet been withdrawn from 
the states. We have recently declined to press to a logical extreme 
the doctrine that the Fourteenth Amendment may be invoked to compel 
the taxation of intangibles by only a single state by attributing to 
them a situs within that state. We think it cannot be pressed so far 
here. 

If we enjoyed the freedom of the framers it is possible that we 
might, in the light of experience, devise a more equitable system of 
taxation than that which they gave us. But we are convinced that 
that end cannot be attained by the device of ascribing to intangibles 
in every case a locus for taxation in a single state despite the multiple 
legal interests to which they may give rise and despite the control over 
them or their transmission by any other state and its legitimate inter- 
est in taxing the one or the other. While fictions are sometimes 
invented in order to realize the judicial conception of justice, we can- 
not define the constitutional guaranty in terms of a fiction so unrelated 
to reality without creating as many tax injustices as we would avoid 
and without exercising a power to remake constitutional provisions 
which the Constitution has not given to the courts. 


Four members of the court, namely, Mr. Chief Justice 
Hughes, Mr. Justice Butler, Mr. Justice McReynolds and 
Mr. Justice Roberts dissented. 


Graves v. Elliott 


In the case of Graves v. Elliott, the facts showed that, 
in 1924, Catherine Brown, then a resident of Colorado, trans- 
ferred certain bonds to the Denver National Bank upon 
specified trusts. The trust indenture provided that the trustee 





530 THE BANKING LAW JOURNAL 


should pay over the income to decedert’s daughter for life and 
afterward to the daughter’s children until each had reached 
the age of twenty-five years, when a proportionate share of the 
principal of the trust fund was to be paid over to each child, 
In default of such children the principal was to revert to Mrs, 
Brown and pass under her will. She reserved the right to re- 
move the trustee, to change any beneficiary of the trust, and to 
revoke the trust and revest herself with the title to the prop- 
erty, the trustee in that event undertaking to assign and deliver 
to her all the securities then constituting the trust fund, 

After creating the trust decedent became and remained a 
domiciled resident of New York, where she died in 1981 
without appointing new beneficiaries of the trust or revoking 
it. Until her death the trust was administered by the bank 
at its offices in Colorado, and the paper evidences of the in- 
tangibles—corporate bonds—comprising the trust fund re- 
mained in the possession of the trustee in Colorado. 

The court held that the property was subject to an inheri- 
tance tax in both states. After referring to the decision in 
Curry v. McCanless, the court said: 


As is there pointed out, the power of disposition of property is the 
equivalent of ownership. It is a potential source of wealth and its exer- 
cise in the case of intangibles is the appropriate subject of taxation at 
the place of the domicile of the owner of the power. The relinquish- 
ment at death, in consequence of the non-exercise in life, of a power 
to revoke a trust created by a decedent is likewise an appropriate 
subject of taxation. 

For reasons stated in our opinion in Curry v. McCanless, supra, 
we cannot say that the legal interest of decedent in the intangibles 
held in trust in Colorado was so dissociated from her person as to 
be beyond the taxing jurisdiction of the state of her domicile more 
than her other rights in intangibles. Her right to revoke the trust 
and to demand the transmission to her of the intangibles by the trustee 
and the delivery to her of their physical evidences was a potential 
source of wealth, having the attributes of property. As in the case 
of any other intangibles which she possessed, control over her person 
and estate at the place of her domicile and her duty to contribute to 
the support of government there afford adequate constitutional basis 
for imposition of a tax measured by the value of the intangibles trans- 
mitted or relinquished by her at death. 





THE BANKING LAW JOURNAL 581 


Double Taxation Now Prohibited Under New York 
Constitution 

After the decisions above referred to were handed down, 

the Department of ‘Taxation and Finance in the State of New 
York issued the following statement: 


At the outset, this Commission wishes to emphasize that without 
doubt New York State affords a nonresident the safest and most 
attractive place in which to maintain a bank account, create a trust 
or keep his securities in a safe deposit box or in safekeeping, custodial 
or trustee accounts. 

In addition to the unparalleled facilities and services of its finan- 
cial institutions, New York State, through a constitutional guarantee, 
assures the nonresident that during his life his securities will not be 
taxed, that his interest and dividend income will not be taxed, and 
that no death tax will be imposed when he dies. Since no other state 
has a similar constitutional provision, the protection assured by New 
York to non-residents is exceptional. 

Despite the recent decisions of the U. S. Supreme Court, in the 
cases of Curry v. McCanless and Graves v. Elliott, which apparently 
permit double taxation, there can be no duplicate taxation of the 
intangibles of the estates of nonresident decedents by the State of 
New York. The decision in the Elliott case hinged on the fact that 
the decedent was a resident of New York at the time of her death. 
The Court, therefore, held logically, that the State of New York could 
impose an estate tax. Had the situation been reversed, and had the 
decedent created a trust in New York but been domiciled in another 
State at the time of her death, New York would not and could not 
have asserted a tax. 

The history of the development of New York’s present policy 
regarding the taxation of intangibles is long and interesting. For 
present purposes, it is sufficient to say that twenty years ago the 
State abandoned the property taxation of intangibles whether owned 
by residents or nonresidents. Moreover, while it taxed the income 
from tangibles owned by its residents, it refrained from imposing an 
income tax on the intangibles of nonresidents unless the intangibles 
were employed in a business carried on in this State. Furthermore, 
when enacting its present estate tax, it levied no tax on bonds, shares 
of stock, notes and other intangibles of non-resident decedents kept 
in this State. 

This sound economic policy was finally crystallized by a provision 
proposed by the 1938 constitutional convention which was approved 


by the electors and became effective January 1, 1989. It reads as 
follows: 
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“Moneys, credits, securities and other intangible personal property 
within the State not employed in carrying on any business therein by 
the owner shall be deemed to be located at the domicile of the owner 
for purposes of taxation, and, if held in trust, shall not be deemed 
to be located in this state for purposes of taxation because of the 
trustee being domiciled in this state. . . .” 

It is, of course, regrettable that for selfish reasons financial institu- 
tions and newspapers in other states endeavor to persuade nonresidents 
that it is risky both to maintain bank accounts in New York and to 
keep their intangibles here. Such misinformation can only be cor- 
rected by accurate information. The truth always prevails. 

This Commission therefore rules that a nonresident may maintain 
a bank account and keep his bonds, shares of stock, and other intan- 
gibles, in a safe deposit box or in safekeeping, custodial or trustee 
accounts, or establish a trust with a New York trustee without the 
fear that the State of New York will assert: 

1. A property tax during his lifetime; 

2. A personal income tax on his interest, dividend or other income 
therefrom; 

3. A death tax when he shall die, even though his administrator, 
executor or trustee is a New York resident or corporation; or 

4. A personal income tax against a trust created by a nonresident 
or a nonresident beneficiary of any such trust. 


An opinion rendered by Mr. Arnold R. Boyd, Counsel for 
the New York State Safe Deposit Association, after referring 
to the amendment to the New York Constitution mentioned 
above, reads in part as follows: 


Under the provisions of this Section of its Constitution, and for so 
long as the Section stands, the State of New York is prevented from 
extending its tax laws to impose death taxes on securities and other 
intangibles of non-resident decedents, the physical evidences of which 
may be located at the time of death in New York State either in 
safe deposit boxes and vaults, or in custodian or trust accounts with 
New York banks and trust companies. 

There is a further safeguard against the imposition by New 
York of a death tax on intangibles of non-residents in the prohibitions 
of the Fourteenth Amendment of the United States Constitution as 
applied by the Supreme Court which has not been in any material way . 
relaxed by the McCanless and Elliott cases. The decisions of the 
United States Supreme Court have established the rule that a death 
tax may be imposed upon intangibles only by the state in which the 
owner of the intangibles legally resided at the time of death, because 
no matter where the paper evidence of intangibles may be located the 
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intangibles are deemed to be at the legal residence of the decedent 
owner. 

Thus it was held, in Farmers Loan and Trust Company v. Min- 
nesota, (1930) 280 U. S. 204, that Minnesota could not impose a 
death tax upon bonds issued by Minnesota municipalities and owned 
by a resident of New York; that Missouri could not impose a death 
tax upon bank deposits, United States bonds and promissory notes 
physically located in Missouri but owned by a resident of Illinois 
(Baldwin v. Missouri, (1930) 281 U. S. 586); that Maine could not 
impose a death tax upon shares of stock of a Maine corporation 
owned by a Massachusetts decedent (First National Bank of Boston v. 
Maine, (1932) 284 U. S. 312). 

The only contribution of the McCanless and Elliott cases to the 
rule established by the above cited and other cases of the Supreme 
Court, is that the creator of a trust inter vivos (during life) who 
reserves to himself a power of appointment or a power of revocation, 
or some similar interest, has an intangible property right in the prop- 
erties of the trust apart from the interest of the trustee, and that 
both the interest of the creator and the trustee may be subject to 
death taxes if they are located in different states. The holdings in 
these two cases modify the attitude of the Supreme Court with respect 
to double taxation of intangibles at death, but as I have already indi- 


cated these decisions do not enable New York State to impose death 
taxes upon intangibles owned by non-residents merely because the 
physical evidence of such intangibles is located at the time of death in 
safe deposit boxes and vaults in New York State, or held in custodian 
and trust accounts by New York banks and trust companies. Such 
taxes are expressly barred by the Constitution of the State of New 
York. 


The Situation in Illinois 


A letter from Harry C. Hulsman, Secretary of the Illinois 
Bankers Association, states, upon the opinion of counsel, that 
the Inheritance Tax Law of Illinois does not permit taxation 
of intangibles of non-residents where they are taxable by the 
state of the decedent’s residence and reads: 

Section 1 of our Inheritance Tax Law authorizes an Inheritance 
Tax on the property of non-residents only where such property is 
“not subject to inheritance, succession or estate tax in the state of 
decedent’s residence.” Eminent counsel have assured us that this 
provision of the law prevents the double taxation authorized by the 
Supreme Court decisions mentioned. Consequently, we have no prob- 
lem in Illinois unless the Legislature should see fit to change the stat- 
ute. We do not believe this to be likely. 
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Statute Limiting Time to Sue on Forged Checks 


The Louisiana statute, Act 163 of 1984, providing that 
an action by a depositor against his bank to recover the 
amount which the bank has paid on forged checks must be 
brought within one year after notice by the bank to the de- 
positor that his paid vouchers are ready for delivery, or, in 
the absence of such notice, within one year after the return of 
the paid vouchers to the depositor, applies to a check which 
bears a forged drawer’s signature and also a forged indorse- 
ment. This was decided by the Supreme Court of Louisiana in 
Wm. M. Barret, Inc. v. First National Bank of Shreveport, 
186 So. Rep. 741. 

Statutes of this kind are in force in more than thirty states, 
The time allowed to the depositor within which to bring his 
suit varies in the different statutes from a period of thirty 
days up to two years. In earlier decisions, it has been held 
that these statutes apply in cases in which the bank has paid 
a check upon which the drawer’s signature is forged and where 
the indorsement or indorsements are genuine. It has also 
been held that these statutes do not apply to a case in which 
the bank has paid a check bearing a genuine drawer’s signa- 
ture, but upon which an indorsement has been forged. The 
present case holds that the statute applies to cases in which 
both the signature and the indorsement have been forged. 

Facts indicated that the plaintiff company carried its 
checking account in the defendant bank. During a period of 
over two and one-half years, the plaintiff’s bookkeeper forged 
the signature of the plaintiff’s president upon a series of checks 
drawn against the plaintiff’s account in the defendant bank. 
He then forged the payee’s indorsement on the checks (except 
in instances where the checks were payable to his own order) 
and appropriated the proceeds to his own use. In this man- 
ner he embezzled more than $14,000 of the plaintiff’s funds. 
The amount of the loss was reduced by sums which the plain- 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
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tiff was able to collect from its bookkeeper and the plaintiff 
then brought action against the bank for the balance. The 
action, however, was not brought within the time limited by 
the statute. In holding that the defendant bank, therefore, 
was not liable to its depositor, the court said: 


Eighty-eight of the checks sued on are payable to named payees. 
These checks, aggregating $14,853.14, were deposited by Rousse to 
his own credit in the defendant bank. It is plaintiff’s contention that 
the provisions of Act No. 163 of 1934 have no application to the right 
of a depositor to sue a bank for its payment of checks upon which the 
names of the payees have been forged. In support of its contention 
plaintiff cites Michie on Banks and Banking, vol. 5, sec. 283; Zollman 
on Banks and Banking, vol. 6, 1936 Ed., sec. 4163; United Motor 
Car Co. v. Mortgage & Securities Co., 13 La. App. 385, 128 So. 307, 
308; and a number of decisions from the courts of other states. The 
principles of law announced by the text-writers and the decisions of 
the courts relied on by plaintiff are sound, but they are not appro- 
priate to this case. The cited authorities relate to valid checks on 
which the endorsements are forged. The reason for the rule is plain. 
Where a depositor draws a check to the order of his creditor and the 
creditor’s endorsement is forged and the bank pays the check on the 
forged indorsement, the depositor is not charged with knowledge of 
the endorser’s signature and is not in a position, upon the return of 
the check, to discover the forgery. As a matter of fact, the maker 
of the check may not discover the forged endorsement until the time 
limit fixed in the statute for the institution of the suit has elapsed, and 
having lost his right of action against the bank, would still be re- 
quired to pay his creditor the amount due, but where a check bears 
the forged signature of the depositor and is made payable to a person 
who is not a creditor of the depositor, no loss is suffered by the de- 
positor by reason of the forged endorsement. It is immaterial there- 
fore so far as the depositor and the bank are concerned whether the 
actual payee or some other person receives the money on the check, 
the resulting loss is due to the forgery of the drawer’s signature, and 
not to the forgery of the payee’s signature. 

In this case plaintiff has not suffered any loss by reason of the 
forged endorsements on the checks. Plaintiff will not be required to 
pay anything to the named payees as they are not creditors of plain- 
tiff. The loss suffered by plaintiff is due to the payment of the checks 
by the defendant on the forged signatures of plaintiff as drawer of 
the checks and charging the amount of the checks to plaintiff’s ac- 
count. Since the checks, when issued, were forged instruments, the 
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fact that they were payable to persons who were not creditors of the 
plaintiff and whose endorsements were also forged, does not take the 
checks out of the class of forged instruments covered by Act No. 168 
of 1934 and place them in the class of valid checks bearing forged 


indorsements to which the provisions of the statute have no application. 


The statute involved in this case reads as follows: 


An Act 


Prescribing the time within which suits may be instituted against 
banks by depositors to enforce liability for payment of forged or 
raised checks and checks payable to fictitious persons. 

Section 1. Be it enacted by the Legislature of Louisiana, That 
suits to enforce the liability of any bank which has paid and charged 
to the account of a depositor any money on a forged or raised check, 
or on a check made payable to a fictitious person and issued in the 
name of said depositor, shall only be brought, either within one year 
after notice to said depositor that the vouchers representing payments 
charged to his deposit account for the period during which such pay- 
ment was made are ready for delivery, or, in case no such notice has 
been given, within one year after the return to said depositor of the 
voucher representing such payment, and then, and solely in that event, 
only if said depositor, upon such return by the bank, shall have noti- 
fied it that the check so paid is forged or raised, or was payable to 
a fictitious person. 

Section 2. That either notice referred to in the preceding section 
may be given by mail, postage prepaid, directed to the addressee’s last 
known address. 

Section 8. That Act 44 of 1912 and all other laws, or parts of 
laws, as may be in conflict herewith be, and the same are, hereby 
repealed. 










































BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


GARNISHMENT OF SAFE DEPOSIT BOX CON- 
TENTS BY CREDITOR OF DEPUTY 





First National Bank in Mt. Clemens v. Croman, Supreme Court of 
Michigan 284 N. W. Rep. 912 





The contents of a safe deposit box are not subject to garnishment 
in a proceeding to which the lessee of the box is not a party. 


In this case the safe deposit box was rented by a married woman 
who, at the time of the renting, designated her husband as her 
deputy to have access to the box. Garnishment proceedings were 
instituted by a bank as creditor of the husband and the wife was 
interpleaded as a party defendant. Subsequently, the order of inter- 
pleader was vacated upon the wife’s motion. In these circumstances, 
it was held that the box could not be opened at the instance of the 
husband’s creditor. 


After conceding ‘‘that garnishment will reach the contents of 
the safe deposit box which is leased in the sole name of the principal 
defendant,’’ the court went on to say, ‘‘but in the instant case we 
have a contract for the use of the safe deposit box and also a sup- 
plemental instrument by which a second person is given the full 
right to use the safe deposit box jointly with the lessee. As a result, 
the principal defendant and his wife, Madeline Croman, each had 
the individual right to use this box. Under such circumstances we 
think it must be held that the court in the garnishment proceedings 
to which Madeline Croman was not a party, did not have the right 
to reach the contents of the box. Dire results could obviously follow 
a holding that she was not a necessary party to such a proceeding. 
If A and B each have the right to use a safe deposit box and the 
box were to be opened in a garnishment proceeding against A but 
to which B was not a party, upon discovering ample funds contained 
in the box A might willingly have his judgment debt paid notwith- 
standing the money so found was the individual property of B. True 
it is that upon the opening of the box B might be summoned as a 
witness and his claim to the contents, if any, developed. But we 
think it would be highly improper for the court to adjudicate the 
NOTE —For similar decisions see Banking Law Journal Digest (Fifth 


Edition) $106, 
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Statute Limiting Time to Sue on Forged Checks 


The Louisiana statute, Act 163 of 1934, providing that 
an action by a depositor against his bank to recover the 
amount which the bank has paid on forged checks must be 
brought within one year after notice by the bank to the de- 
positor that his paid vouchers are ready for delivery, or, in 
the absence of such notice, within one year after the return of 
the paid vouchers to the depositor, applies to a check which 
bears a forged drawer’s signature and also a forged indorse- 
ment. This was decided by the Supreme Court of Louisiana in 
Wm. M. Barret, Inc. v. First National Bank of Shreveport, 
186 So. Rep. 741. 

Statutes of this kind are in force in more than thirty states. 
The time allowed to the depositor within which to bring his 
suit varies in the different statutes from a period of thirty 
days up to two years. In earlier decisions, it has been held 
that these statutes apply in cases in which the bank has paid 
a check upon which the drawer’s signature is forged and where 
the indorsement or indorsements are genuine. It has also 
been held that these statutes do not apply to a case in which 
the bank has paid a check bearing a genuine drawer’s signa- 
ture, but upon which an indorsement has been forged. The 
present case holds that the statute applies to cases in which 
both the signature and the indorsement have been forged. 

Facts indicated that the plaintiff company carried its 
checking account in the defendant bank. During a period of 
over two and one-half years, the plaintiff’s bookkeeper forged 
the signature of the plaintiff’s president upon a series of checks 
drawn against the plaintiff’s account in the defendant bank. 
He then forged the payee’s indorsement on the checks (except 
in instances where the checks were payable to his own order) 
and appropriated the proceeds to his own use. In this man- 
ner he embezzled more than $14,000 of the plaintiff’s funds. 
The amount of the loss was reduced by sums which the plain- 
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tiff was able to collect from its bookkeeper and the plaintiff 
then brought action against the bank for the balance. The 
action, however, was not brought within the time limited by 
the statute. In holding that the defendant bank, therefore, 
was not liable to its depositor, the court said: 


Eighty-eight of the checks sued on are payable to named payees. 
These checks, aggregating $14,853.14, were deposited by Rousse to 
his own credit in the defendant bank. It is plaintiff’s contention that 
the provisions of Act No. 163 of 1934 have no application to the right 
of a depositor to sue a bank for its payment of checks upon which the 
names of the payees have been forged. In support of its contention 
plaintiff cites Michie on Banks and Banking, vol. 5, sec. 283; Zollman 
on Banks and Banking, vol. 6, 1936 Ed., sec. 4163; United Motor 
Car Co. v. Mortgage & Securities Co., 13 La. App. 385, 128 So. 307, 
808; and a number of decisions from the courts of other states. The 
principles of law announced by the text-writers and the decisions of 
the courts relied on by plaintiff are sound, but they are not appro- 
priate to this case. The cited authorities relate to valid checks on 
which the endorsements are forged. The reason for the rule is plain. 
Where a depositor draws a check to the order of his creditor and the 
creditor’s endorsement is forged and the bank pays the check on the 
forged indorsement, the depositor is not charged with knowledge of 
the endorser’s signature and is not in a position, upon the return of 
the check, to discover the forgery. As a matter of fact, the maker 
of the check may not discover the forged endorsement until the time 
limit fixed in the statute for the institution cf the suit has elapsed, and 
having lost his right of action against the bank, would still be re- 
quired to pay his creditor the amount due, but where a check bears 
the forged signature of the depositor and is made payable to a person 
who is not a creditor of the depositor, no loss is suffered by the de- 
positor by reason of the forged endorsement, It is immaterial there- 
fore so far as the depositor and the bank are concerned whether the 
actual payee or some other person receives the money on the check, 
the resulting loss is due to the forgery of the drawer’s signature, and 
not to the forgery of the payee’s signature. 

In this case plaintiff has not suffered any loss by reason of the 
forged endorsements on the checks. Plaintiff will not be required to 
pay anything to the named payees as they are not creditors of plain- 
tiff. The loss suffered by plaintiff is due to the payment of the checks 
by the defendant on the forged signatures of plaintiff as drawer of 
the checks and charging the amount of the checks to plaintiff's ac- 
count. Since the checks, when issued, were forged instruments, the 
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fact that they were payable to persons who were not creditors of the 
plaintiff and whose endorsements were also forged, does not take the 
checks out of the class of forged instruments covered by Act No. 163 
of 1934 and place them in the class of valid checks bearing forged 
indorsements to which the provisions of the statute have no application. 


The statute involved in this case reads as follows: 


An Act 


Prescribing the time within which suits may be instituted against 
banks by depositors to enforce liability for payment of forged or 
raised checks and checks payable to fictitious persons. 

Section 1. Be it enacted by the Legislature of Louisiana, That 
suits to enforce the liability of any bank which has paid and charged 
to the account of a depositor any money on a forged or raised check, 
or on a check made payable to a fictitious person and issued in the 
name of said depositor, shall only be brought, either within one year 
after notice to said depositor that the vouchers representing payments 
charged to his deposit account for the period during which such pay- 
ment was made are ready for delivery, or, in case no such notice has 
been given, within one year after the return to said depositor of the 
voucher representing such payment, and then, and solely in that event, 
only if said depositor, upon such return by the bank, shall have noti- 
fied it that the check so paid is forged or raised, or was payable to 
a fictitious person. 

Section 2. That either notice referred to in the preceding section 
may be given by mail, postage prepaid, directed to the addressee’s last 
known address. 

Section 8. That Act 44 of 1912 and all other laws, or parts of 
laws, as may be in conflict herewith be, and the same are, hereby 
repealed. 





BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


GARNISHMENT OF SAFE DEPOSIT BOX CON- 
TENTS BY CREDITOR OF DEPUTY 


First National Bank in Mt. Clemens v. Croman, Supreme Court of 
Michigan 284 N. W. Rep. 912 


The contents of a safe deposit box are not subject to garnishment 
in a proceeding to which the lessee of the box is not a party. 

In this case the safe deposit box was rented by a married woman 
who, at the time of the renting, designated her husband as her 
deputy to have access to the box. Garnishment proceedings were 
instituted by a bank as creditor of the husband and the wife was 
interpleaded as a party defendant. Subsequently, the order of inter- 
pleader was vacated upon the wife’s motion. In these circumstances, 
it was held that the box could not be opened at the instance of the 
husband’s creditor. 

After conceding ‘‘that garnishment will reach the contents of 
the safe deposit box which is leased in the sole name of the principal 
defendant,’’ the court went on to say, ‘‘but in the instant case we 
have a contract for the use of the safe deposit box and also a sup- 
plemental instrument by which a second person is given the full 
right to use the safe deposit box jointly with the lessee. As a result, 
the principal defendant and his wife, Madeline Croman, each had 
the individual right to use this box. Under such circumstances we 
think it must be held that the court in the garnishment proceedings 
to which Madeline Croman was not a party, did not have the right 
to reach the contents of the box. Dire results could obviously follow 
a holding that she was not a necessary party to such a proceeding. 
If A and B each have the right to use a safe deposit box and the 
box were to be opened in a garnishment proceeding against A but 
to which B was not a party, upon discovering ample funds contained 
in the box A might willingly have his judgment debt paid notwith- 
standing the money so found was the individual property of B. True 
it is that upon the opening of the box B might be summoned as a 
witness and his claim to the contents, if any, developed. But we 
think it would be highly improper for the court to adjudicate the 
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ownership of the contents of the box in a proceeding to which one 
of the parties having the contract right to use it was not a party and 
upon whom, therefore, the court’s adjudication would not be 
binding. ’’ 


Garnishment proceeding by the First National Bank in Mt. Clemens, 
a federal banking corporation, against Joseph M. Croman, Jr., principal 
defendant, and the Safe Deposit Company of Detroit, a Michigan cor- 
poration, garnishee defendant. From an adverse judgment, plaintiff 
appeals. 

Affirmed. 

Argued before the Entire Bench. 


NORTH, J.—Plaintiff, being a judgment creditor of defendant, 
Joseph M. Croman, Jr., in the amount of $3,600 garnisheed the Safe 
Deposit Company of Detroit. This garnishee defendant by its dis- 
closure denied that it was indebted to or had any property, etc., in its 
possession belonging to the principal defendant; but it further disclosed 
that it had rented a safe deposit box to defendant’s wife, Madeline 
Croman, that simultaneously she designated as her deputy the defend- 
ant, and that he had access to the rented box. The garnishee defendant 
disclaimed any knowledge of the contents of the box or to whom they 
belonged. In response to filed interrogatories the garnishee defendant 
produced a copy of the safe deposit box lease and a copy of the appoint- 
ment of Joseph Croman, Jr., as deputy. The lease contained the follow- 
ing: 

‘“‘The lessee or lessees may designate, upon a form provided by the 
company and duly executed, a deputy or deputies to have access to and 
control of the contents of the safe deposit box with power to surrender 
and/or exchange the same.’’ 

The instrument whereby Madeline Croman appointed Joseph Cro- 
man, Jr., as her deputy authorized him to have access to and to change 
the contents of the safety deposit box, to exchange the box, to renew 
the rental contract, and to surrender the same together with the keys 
and to perform ‘‘all things which said company or its agents may deem 
necessary and require in and about the premises, as fully to all intents 
and purposes as I (Madeline Croman) might or could do if personally 
present.’’ This appointment of the deputy was revocable; and as a 
matter of fact, it was revoked about one month after service of the writ 
of garnishment herein. 

After the garnishee defendant had made its disclosure, on plaintiff’s 
petition an order interpleading Madeline Croman was entered. 3 Comp. 
Laws 1929, § 14884, Stat. Ann. 27 1882. Notice was served on her. She 
entered a special appearance and moved to vacate the order whereby 
she had been interpleaded. Among the reasons assigned in support of 
her motion were the following: 





THE BANKING LAW JOURNAL 539 


‘‘That there is no statute of the state of Michigan authorizing such 
procedure, 

‘‘That said order was entered upon a petition which was defective, 
inadequate and insufficient for this court to make such order. 

‘‘That the statute applicable to the interpleading of third parties to 
garnishment proceedings is inapplicable to the instant proceedings for 
the reason that there is no disclosure by the above named garnishee 
defendant that it has now or ever did have any funds, moneys, chattels 
or effects whatsoever in its hands or under its control belonging to the 
above named principal defendant, in which said Madeline Croman claims 
any interest.’’ 

Without specifying his reason for so doing, the circuit judge who 
heard this motion vacated his former order whereby he had interpleaded 
Madeline Croman. Thereafter plaintiff served notice on the garnishee 
defendant of the following motion: 

‘‘That the safe deposit box No. 1833-C, the subject matter of this 
trial, May 24, 1938, be opened on a day certain in the presence of the 
plaintiff, the defendant and the garnishee defendant, with such other 
provisions and precautions as the court deems fit, to safeguard the in- 
terests of all concerned. 

‘‘This motion is based on the files and records of this cause, and the 
evidence to be introduced at the trial scheduled for Tuesday, May 24, 
1938.’’ 

This motion was considered by the court incident to hearing the 
garnishment issue. No testimony was offered by either party. After 
hearing the parties the circuit judge, Hon. James E. Spier, who had 
taken no part in the interpleading proceedings, entered judgment 
against plaintiff and recited therein that he found the garnishee de- 
fendant was not indebted to the principal defendant, that it did not 
have in its possession or under its control any property, etc., belonging 
to the principal defendant; and the court further found: ‘‘That the 
safe deposit box rented by the garnishee defendant to one Madeline 
Croman, referred to in the disclosure of the garnishee defendant, is not 
subject to garnishment in this cause.’’ 

While not specifically so stated, clearly the court’s ruling was a 
denial of plaintiff’s motion to open the safe deposit box. 

Plaintiff moved for a new trial of the garnishment issue and assigned 
several reasons in support thereof, among which were: 

‘*That the court was in error in holding that said safety deposit box 
and the contents thereof were not subject to garnishment under the facts 
disclosed. 

‘‘That the trial court was in error in not holding that Madeline 
Croman had waived all interest in or right to claim interest in the con- 
tents of said box by moving to dismiss the order of interpleader when 
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she should have claimed the contents of said box, if same in fact be- 
longed to her.”’ 

The motion for a new trial was denied. Leave having first been 
obtained, plaintiff has appealed. 

The question of the propriety of vacating the order whereby Made- 
line Croman was interpleaded in this garnishment proceedings is not 
before us for review. She was fully discharged as a party to this litiga- 
tion before the garnishment issue was brought on for hearing; and all we 
have for review is the judgment entered against plaintiff in a garnish- 
ment proceedings to which Madeline Croman was not then a party. 
Under the circumstances the controlling question for decision is properly 
stated in appellee’s brief as follows: ‘‘ Where the wife of the principal 
defendant had been dismissed as an interpleaded defendant in the gar- 
nishment action, and was not a party to the suit, did the trial court 
have jurisdiction to enter an order directing that the safe deposit box 
rented by the garnishee defendant to the wife of the principal defendant 
be opened ?’’ 

While there are adjudications to the effect that, in the absence of 
applicable statutory provisions, the contents of a safe deposit box are 
not subject to garnishment, for the purpose of deciding the above ques- 
tion we may assume (without so holding), as the trial judge held, that 
garnishment will reach the contents of a safe deposit box which is leased 
in the sole name of the principal defendant. But in the instant case we 
have a contract for the use of the safe deposit box and also a supple- 
mental instrument by which a second person is given the full right to 
use the safe deposit box jointly with the lessee. As a result, the prin- 
cipal defendant and his wife, Madeline Croman, each had the individual 
right to use this box. Under such circumstances we think it must be 
held that the court in the garnishment proceedings to which Madeline 
Croman was not a party, did not have the right to reach the contents 
of the box. Dire results could obviously follow a holding that she was 
not a necessary party to such a proceedings. If A and B each have the 
right to use a safe deposit box and the box were to be opened in a gar- 
nishment proceedings against A but to which B was not a party, upon 
discovering ample funds contained in the box A might willingly have 
his judgment debt paid notwithstanding the money so found was the 
individual property of B. True it is that upon the opening of the box 
B might be summoned as a witness and his claim to the contents, if any, 
developed. But we think it would be highly improper for the court to 
adjudicate the ownership of the contents of the box in a proceedings to 
which one of the parties having the contract right to use it was not a 
party and upon whom, therefore, the court’s adjudication would not be 
binding. Under such circumstances even the garnishee defendant would 
not be protected by the judgment rendered against a subsequent claim 
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of the one who was not a party to the proceedings. Metz Mfg. Co. v. 
Holbeck, 247 Mich. 241, 225 N. W. 536. In the cited case we held under 
our garnishment statute that where a third party made claim to the 
funds garnisheed, such claimant was a necessary party and without 
her being made a party the court was without jurisdiction. On this 
phase of the law see Shank v. Lippman, 249 Mich. 22, 227 N. W. 710; 
Darst v. Awe, 235 Mich. 1, 209 N. W. 65, and Anderson v. Breitenwischer 
Auto Co., 244 Mich. 373, 221 N. W. 155. Opening the box in a proceed- 
ings to which Madeline Croman was not a party and without her con- 
sent, would have been in violation of her rights. It is to be presumed 
that a lessee of such a box has property therein and that it has been 
placed there for the owner’s own protection. The right to have this — 
status preserved should not be violated by a court in a proceedings to 
which such lessee is not a party. 

At no time when she was before the court did Madeline Croman dis- 
avow having property rights in the contents of the safe deposit box. 
Plaintiff’s position is not bettered by reason of Madeline Croman’s dis- 
missal having been made on her own motion. The legal situation is the 
same as though a principal defendant, who was a necessary party, had 
been improperly dismissed. A plaintiff in such a case could not proceed 
to judgment. Instead his remedy would be an appeal from the erroneous 
dismissal. It is not possible to render a valid judgment in a proceedings 
of this character except all necessary parties are actually or construc- 
tively before the court or have been served with process and regularly 
defaulted. Metz Mfg. Co. v. Holbeck, supra. 

Judgment entered in the circuit court is affirmed—costs to appellee. 






























RETENTION OF NON-LEGAL SECURITIES BY 
TRUSTEE 






In re Schlicht’s Estate, Schlicht v. Bank of Sheboygan, Supreme Court 
of Wisconsin, 285 N. W. Rep. 730 











A bank, appointed as successor trustee under a will, received as 
part of the trust assets corporate and municipal bonds and a real 
estate mortgage. The trust provided that the corpus of the trust 
estate should be paid over to the beneficiary when he reached the age 
of thirty. At that time (in 1932), the beneficiary executed a release 
to the bank as trustee and turned the securities over to the bank 
under a custodianship agreement. In 1938, the beneficiary called 
upon the bank to file a final account as trustee. When the account 
was filed, he made objections on the ground that the securities were 
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not eligible for the investment of trust funds and that losses had been 
sustained through their retention. It was held that the beneficiary’s 
rights, if any, against the trustee had been barred by his acquiescence 
and delay. The court pointed out that he brought up his objections 
more than nine years after he knew or, with the exercise of reason- 
able diligence, should have known, that the securities in question 
were being held by the trustee. 


Application by William M, Schlicht, as the beneficiary under a tes- 
tamentary trust, for an order requiring the Bank of Sheboygan, as 
trustee, to account and pay for losses sustained by reason of alleged 
mismanagement of the trust assets. Upon the hearing the court con- 
cluded that any right on the part of the beneficiary to question the 
eligibility of any of the securities for trust fund investment was barred 
by his acquiescence and laches; and an order was entered dismissing 
the application. The beneficiary appealed. 

H. Maxwell Manzer, of Madison, for appellant. 

OQurrie & Leberman, of Sheboygan, for respondent. 


FRITZ, J.—The appellant, William M. Schlicht, is the sole bene- 
ficiary under a trust created by his father’s will, which was probated 
in September, 1914. At that time he was twelve years old. Under 
the will the trustee was to use the income of the trust estate for the 
maintenance and education of the beneficiary until he was twenty-one 
years of age, and thereafter pay all the income to him. Five thousand 
dollars of the corpus were to be paid to him when he was twenty-five 
years old, and he was to receive the remainder when he reached the age 
of thirty. Adolph Pfister was appointed trustee in 1916, and upon his 
death in April, 1928, the Bank of Sheboygan (hereinafter called the 
Bank), which was appointed executor of his will, took charge of the 
trust estate. Among the assets there were bonds issued by the Chicago, 
Milwaukee, St. Paul and Pacific Railroad Company for $5,000; the 
Ashland Manufacturing District for $2,000; the Milwaukee University 
School for $1,000; and Catherine Nichols’ note and mortgage for $5,000. 
On December 11, 1928, the Bank, as such executor, petitioned the county 
court for an order allowing its final account covering the trust, and 
also for an order appointing it trustee thereof to succeed Pfister. The 
account listed as trust assets an amount in cash and also certain secu- 
rities, including the four mentioned above. The par value of each se- 
curity was stated in a column to the left thereof, and to the right 
thereof there were stated amounts which, including the cash, aggregated 
$34,921.72. The beneficiary, who was then twenty-six years of age, 
joined in the petition and consented to the entry of an order on Decem- 
ber 20, 1928, allowing the account and appointing the Bank successor 
trustee. 

On May 21, 1932, when the beneficiary was thirty years of age, he 








THE BANKING LAW JOURNAL 543 


executed and delivered to the Bank, as trustee, an instrument under 
seal, in which he acknowledged that he had received from the trustee 
$34,168.50 in full payment and satisfaction of all and every claim and 
demand whatever that he ever had against it for or on account of money 
or other property received by it in its capacity as trustee, and for which 
it was accountable as such trustee to him; and that in consideration of 
the sum paid to him he had and did thereby forever release and dis- 
charge it of and from all and every liability to him for and on account 
of money or other property received by it in its capacity as such trus- 
tee and from all and every liability, action and cause of action ever 
existing against it in his favor on account of its trust as such trustee. 
Upon delivering that receipt and release, the beneficiary also executed 
an instrument in which he stated that he was thereby handing certain 
securities, which were listed therein, to the Bank as his agent to hold 
and manage for him in the manner stated therein. Among the secu- 
rities thus listed there was also, in addition to those mentioned above, 
a bond for $1,000 issued by the International Match Corporation, which 
the Bank, as trustee, had purchased in 1931. In the list there was again 
stated to the left of each item the par value of each security, and to 
the right there were stated amounts (somewhat lower as to some items) 
which were totaled at $34,168.50. At the foot of the instrument, by 
which Schlicht appointed the Bank as his agent, there is an acknowl- 
edgment by the Bank of the receipt of the listed securities, and an 
agreement to hold them in accordance with the terms of the instrument. 
That agreement was signed on behalf of the Bank ‘‘by Ner Friedly, 
Manager of Trust Department.’’ 

At that time no petition or final account was filed in the court by 
the Bank, and there was no further court order or proceeding until 
Schlicht, on April 19, 1938, obtained an order requiring the Bank to 
file its final account as trustee or show cause why it should not do so. 
On April 26, 1938, it filed an account showing the receipts and dis- 
bursements on account of the trust assets from December 31, 1931, 
the date of its last report, to May 21, 1932, when it, as trustee, delivered 
the assets to Schlicht and he receipted therefor in the sum of $34,168.50. 
On May 4, 1938, Schlicht, upon his affidavit stating that the final ac- 
count disclosed that the securities issued by the five parties mentioned 
above were ineligible for the investment of trust funds, and that losses 
were sustained by retaining them, obtained an order requiring the 
Bank to show cause why it should not be required to indemnify him 
for those losses. After some testimony showing the ineligibility of the 
securities for the investment of trust funds, and that losses had been 
incurred by reason thereof, had been introduced by Schlicht, upon the 
hearing pursuant to that order to show cause, it was agreed between 
counsel, upon the court’s suggestion, that it would first consider and 
determine whether Schlicht’s petition should be dismissed on the ground 
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that,—if there was any breach of trust by reason of the Bank’s con- 
tinuing to hold securities ineligible for trust fund investment,— 
Schlicht’s right to now question the same had become barred by his 
acquiescence and laches (delay). Upon the issues in that respect, the 
court found the following (in addition to the foregoing facts): That 
the Chicago, Milwaukee, St. Paul and Pacific Railroad Company bonds 
had been received iby Pfister, as trustee, and correctly listed in all of his 
accounts as well as in the final account, which the Bank filed as executor 
of Pfister’s estate, and which was approved by Schlicht; that in Pfister’s 
accounts the bonds of the Ashland Manufacturing District and the Mil- 
wwaukee University School were first listed in 1926, and that the 
Catherine Nichols security was first listed in 1927; that Pfister fur- 
nished Schlicht with copies of each account so that he had actual knowl- 
edge as to the investment in the Chicago, Milwaukee, St. Paul and Pa- 
cific Railroad Company bonds for ¢ considerable number of years, in 
the Ashland Manufacturing District and the Milwaukee University 
School bonds for eleven years, and in the Catherine Nichols security 
for ten years, before Schlicht made any claim against the trustee; that 
the International Match Corporation bond, which the Bank bought, as 
trustee, on April 1, 1931, was shown in the annual account which it 
filed for the year 1931; that in its annual accounts filed in court, as 
successor trustee, it listed all of the securities in each account, and, in 
addition, it either mailed information regarding the trust income to 
Schlicht for the purpose of making out his income tax returns, or other- 
wise completed the returns for him; that he knew when Pfister died 
what investments were taken over by the Bank, as successor trustee, 
and knew when he signed the receipt and agreement appointing the 
Bank as his agent on May 21, 1932, that the same investments were still 
on hand, plus the International Match Corporation bond; that he was 
approximately twenty-seven years of age when he approved of the ac- 
eount filed by the Bank, as executor of Pfister’s will, and, in addition 
to being a high school graduate, he had had several years of college 
training; that although, as he testified, he first learned of his legal 
rights under the trust while attending law school in 1934 or 1935, he 
did nothing about the matter until he applied for the order to show 
cause in April, 1938, or, at least, until he consulted his attorney, in 
June, 1937; that the Bank’s administration of the trust from January 
28, 1929, until Schlicht signed the final receipt and agency agreement 
on May 21, 1932, was personally handled by Ner O. Friedly, as manager 
of its trust department, and it was represented solely by him when the 
final settlement was made with Schlicht on May 21, 1932; and that 
Friedly died in January, 1933. In addition to the foregoing facts, it 
is undisputed that when there was a default under the Nichols note and 
mortgage, after Schlicht receipted for the securities in May, 1932, 
Schlicht obtained them from the Bank and brought an action of fore- 
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closure and acquired the property on a foreclosure sale under a judg- 
ment entered in 1936. 

Upon those facts the court concluded that any right on the part 
of Schlicht to question the eligibility of any of the securities for trust 
fund investment was barred by his acquiescence and laches; and that 
his application to compel the Bank to account for the losses sustained 
must be denied. Those conclusions were warranted by the facts that 
until April, 1938, Schlicht did not make any claim or demand on the 
Bank, or take any action to rescind or hold it responsible for loss sus- 
tained by reason of the ineligible securities although he knew, or with 
the exercise of but ordinary care or diligence, could and would have 
known since December, 1928,—when he consented to the court’s allow- 
ance of the Bank’s account, as the executor of Pfister’s will,—that all of 
the securities, excepting the International Match Corporation bond were 
being held as trust investments; and, in respect to the latter, knew or 
likewise would have known since May 21, 1932,—when he receipted 
for the listed assets and entrusted them to the Bank to manage, as his 
agent,—that it was also being held as a trust asset; and in addition 
knew, and had ample opportunity to fully understand ever since that 
date the effect of the receipt and release which he then executed, and 
since 1934 or 1935 had the knowledge as to his legal rights under the 
trust, which he acquired as a law student. In the meantime, the man- 
ager of the Bank’s trust department, Ner Friedly, who had conducted 
the transactions with Schlicht in relation to the trust, had died in 
January, 1933. As the trial court rightly said, ‘‘Mr. Friedly is not 
here to testify as to what took place at the time of the signing 6f the 
release of the agency agreement, and as to what information he gave 
the beneficiary with reference to the securities, and what the bene- 
ficiary might have said to him. There cannot now be a free, open, 
full hearing and presentation of the matter by both sides, so that the 
court may find the facts as to this important transaction. It is the 
court’s opinion that it would be unjust to the trustee to require it now 
to go to trial on a matter which must greatly revolve around the transac- 
tion which took place on May 21, 1932.’’ On the other hand Schlicht, 
by retaining ownership and all rights to the trust assets, and with- 
drawing the Nichols security from the Bank, and bringing a foreclosure 
action thereon which resulted in a judgment under which he bought in 
the property, can be deemed to have ratified the wrongful investment 
therein and holding thereof by the trustee. Under the circumstances, 
there are applicable the principles stated in Restatement of the Law of 
Trusts, to-wit: 

See. 219 (1). ‘‘The beneficiary cannot hold the trustee liable for a 
breach of trust if he fails to sue the trustee for the breach of trust for 
so long a time and under such circumstances that it would be inequitable 
to permit him to hold the trustee liable.’’ 
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Sec. 219(1) (b). ‘‘The length of time necessary to bar the beneficiary 
from holding the trustee liable for breach of trust depends upon the cir- 
eumstances. In the absence of special circumstances the beneficiary is 
barred if the period of the Statute of Limitations applicable to actions 
at law in analogous situations has run.”’ 

See. 219(1) (f). ‘‘If witnesses or parties have died between the time 
when the breach of trust was committed and the time of suit, the suit 
may be barred by laches in a less time than it would otherwise be barred, 
since under such circumstances it may have become difficult as a result 
of the delay of the beneficiary in suing to ascertain the facts and to do 
justice.’’ 

Those principles were applied in Estate of Grotenrath, 217 Wis. 109, 
258 N. W. 453, 455, when we said, ‘‘if Edward [the cestui que trust] 
concurred or acquiesced in the carrying of the stocks and securities by 
the trustees with knowledge of the manner of the form in which they 
were held, he was barred from relief for the breach of the trust in so 
holding them. . . . While there is here no finding of knowledge on his 
part, the facts clearly show that he had knowledge as to the holding 
of the machinery company stock, and the finding in view of the ad- 
mitted facts barred him from relief as to that stock.’’ 

See, also, 65 C. J. 818, sec. 699; Ross v. Savings Investment & Trust 
Co., 120 N. J. Eq. 87, 184 A. 183; In re Macfarlane’s Estate, 317 Pa. 
377, 177 A. 12. It follows that the order must be affirmed. 

Order affirmed. 


PROCEEDS OF ANNUITY SUBJECT TO 
FEDERAL ESTATE TAX 


Old Colony Trust Company et al. v. Commissioner of Internal Revenue, 
United States Circuit Court of Appeals, First Circuit, 
102 Fed. Rep. (2d) 380 


In consideration of a single premium of $42,000, an insurance 
company issued a policy under which the company agreed to pay to 
the insured or his assigns $40,000 at any time and in the meantime 
to pay the insured an annuity of $1,400. The policy further pro- 
vided that, upon the insured’s death, $40,000 would be paid to the 
beneficiaries named in the policy. It was held that this was an 
‘‘annuity’’ or ‘‘investment contract’’ and not a ‘‘life insurance 
contract.’’ Therefore, the $40,000 should be added to the decedent’s 
gross estate for estate tax purposes, under the Revenue Act of 1926, 
302 (g), 26 U. S. Code §411 (g). 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1519. 
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Petition for Review of a Decision of the United States Board of Tax 
Appeals. 

Petition by the Old Colony Trust Company and others, executors, 
to review a decision of the Board of Tax Appeals redetermining a de- 
ficiency in the tax imposed by the Commissioner of Internal Revenue. 

Decision affirmed. 

Alexander Lincoln, of Boston, Mass. (W. Sidney Felton, Noel Morss, 
and Herrick, Smith, Donald & Farley, all of Boston, Mass., on the brief), 
for Old Colony Trust Co. et al. 

Warren F.. Wattles, Sp. Asst. to Atty. Gen. (James W. Morris, Asst. 
Atty. Gen., and Sewall Key, Sp. Asst. to Atty. Gen., on the brief), for 
Commissioner. 


BREWSTER, D. J.—This is a petition for review of a decision of 
the United States Board of Tax Appeals, determining a deficiency in 
the estate tax liability of the estate of which the petitioners are execu- 
tors. The question is whether a sum of money paid to the beneficiaries 
pursuant to a policy issued by the Sun Life Assurance Company of 
Canada should be included in the gross estate of the decedent. 

The decedent, Everett Morss, died December 27, 1933. 

On August 27, 1928, the Assurance Company entered into a written 
contract with Morss. The contract, therein termed a ‘‘policy,’’ pro- 
vided that in consideration of the payment of a single premium of 
$42,000 the company would pay to the decedent (therein called ‘‘the 
annuitant’’) a yearly annuity of $1,400 during his lifetime, and would 
pay at his death to the beneficiaries named in the policy the greater of 
two amounts,—first, the principal sum of $40,000 together with a pro- 
portionate part of the annuity payment for the fractional period between 
the date of the last annuity payment and the date of death, or, second, 
a sum equal to the premium paid for the policy less the sum of all 
annuity payments which should have been made under it; all annuity 
payments, including the proportionate payment on the death of the 
annuitant, to be increased by such dividends as might be allotted by the 
company out of its surplus interest earnings. The beneficiaries were 
the decedent’s three children, and it was provided ‘‘that should any child 
have predeceased the annuitant, his or her share shall be paid to his or 
her legal wife or husband, if any, otherwise to the executors, adminis- 
trators or assigns of the annuitant.’’ In lieu of payment in one sum 
of the amount payable at death, options were given for alternative 
methods of settlement by annuity or instalment payments. 

The age of the decedent was stated in the policy as sixty-three. The 
policy was stated to be issued in consideration of the representations and 
agreements contained in the written application therefor, and it was 
provided that if the age of the annuitant had been misstated, the amount 
payable should be such sum as the premium paid would have purehased 
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according to the rate at the true age. The policy contained a provision 
permitting its surrender to the company at any time for an amount 
equal to the principal sum, and the company agreed that it would 
advance to the annuitant, upon proper assignment of the policy, any 
amount not exceeding the cash value of the policy. There was a pro- 
vision also permitting the annuitant to change the beneficiaries. The 
contract was described as ‘‘Life Annuity Principal Sum Payable at 
Death—Single Premium—Annual Dividends.’’ 

After the death of the decedent, the Assurance Company in due 
course paid to his three children the sum of $40,994.20. Of this amount, 
$40,000 was the principal sum under the policy and $994.20 was accrued 
annuity. 

The petitioners, in their federal estate tax return, reported the 
receipt of said sum of $40,994.20 as insurance on the life of the de- 
cedent, payable to the named beneficiaries, and excluded the amount of 
$40,000 as ‘‘Insurance receivable by beneficiaries other than the estate 
not in excess of $40,000.’’ 

The Commissioner added to the value of the gross estate the amount 
of $40,000, having concluded that the agreement under which the pay- 
ment was made was not a policy of insurance but an annuity contract, 
and as such was taxable to the estate. 

The Board of Tax Appeals held that the Commissioner was correct 
in including that amount in the gross estate. 

It was stipulated between the parties in the proceedings before the 
Board that the following facts should be deemed to be true for the 
purposes of the appeal. 

The consideration paid by the decedent for the issue of the contract 
was allocated by the Sun Life Assurance Company of Canada on an 
actuarial basis, a portion of such consideration being treated as an 
amount paid for a life annuity during the life of the decedent and the 
other portion of such consideration as an amount paid as a single 
premium for a paid-up life insurance policy on the life of the decedent. 
Subject to only minor variations, the amounts so allocated accord with 
the published premium rates of the Sun Life Assurance Company of 
Canada for the issue of such life annuity and life insurance contracts 
respectively, issued in each instance to a male person of the age of the 
decedent. 

Contracts of the type issued by the Sun Life Assurance Company of 
Canada to the decedent, in August, 1928, were commonly written at that 
time by the Sun Life Assurance Company of Canada and by numerous 
other insurance companies. An actuarial allocation of the consideration 
paid for the issue of such contracts is customarily made by the Sun Life 
Assurance Company of Canada and by other insurance companies writ- 
ing similar contracts, the method of allocation employed and the results 
of such allocation being substantially as set forth above with respect to 
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the allocation of the consideration paid under the contract of the 
decedent. 

The Commissioner reserved the right to object to these facts as being 
irrelevant and immaterial, and the Board apparently deemed them 
immaterial. 

The statute upon which petitioner relies is section 302 (g) of the 
Revenue Act of 1926, 26 U. S. C. A. § 411 (g), which provides for the 
inclusion in a decedent’s gross estate of the excess over $40,000 of the 
amount receivable by all beneficiaries, other than decedent’s estate, ‘‘as 
insurance under policies taken out by the decedent upon his own life.’’ 
The case turns upon the question whether the contract described above 
was a contract of life insurance or an annuity or investment contract. 
The Board of Tax Appeals held that the contract made by the decedent 
was not a contract of life insurance. In its opinion it said: 

‘“‘This seems evident from reading the contract. Further, there is 
no evidence that decedent applied for life insurance or submitted to the 
usual physical examination. The company appears to have been uncon- 
cerned with the element of life expectancy or physical condition, even 
though decedent was 63 years of age at the time he made the contract. 
The single payment in the amount of $42,000 does not appear to have 
been a ‘premium’ for life insurance. It was not consideration given 
for an agreement to indemnify against the loss of life nor does the 
amount of the payment appear to have been proportioned to any life 
insurance risk.’’ 

As the Board of Tax Appeals pointed out, the company agreed to 
pay ‘‘the annuitant’’ the amount of $1,400, annually, for life, to be 
increased by such dividends as may be allotted by the company out of 
its surplus interest earnings; to pay to the annuitant or his assigns 
$40,000, at any time upon surrender of the contract; to pay to the 
beneficiaries of the annuitant at least the principal sum of $40,000 upon 
proof of death of the annuitant. The amount of the annuity agreed to 
be paid is 34 per cent. (three and one-half per cent.) of the principal 
amount. Thus it appears that the company guaranteed to the annuitant 
a return of 3 1/3 per cent. (three and one-third per cent.) on the total 
amount paid to the company and a return of at least the principal 
amount of $40,000 either to the annuitant or his assigns during his life, 
on surrender of the ‘‘policy,’’ or to his beneficiaries upon his death. 
The Board, in its opinion, added that: 

‘‘The death of the annuitant operated to terminate the contract 
rather than cause an insurer’s obligation to become payable. The com- 
pany had an obligation at all times to pay the principal sum set forth 
in the contract conditioned only on the surrender thereof. Death of 
the annuitant was not the sole contingency for payment of the principal 
sum.”’ 


We are of the opinion that the decision of the Board of Tax Appeals 
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was correct. A contract of insurance is generally regarded as one 
whereby, for a stipulated consideration, a party undertakes to indemnify 
another against loss by a specified contingency or peril, called a ‘‘risk.”’ 
In the case of life insurance, the contingency is the death of the insured. 
The contract now under consideration does not present the essential 
requisites of life insurance. There is no undertaking by the company 
to indemnify anyone for a loss. The extent of its liability for the 
principal sum was not contingent upon the event of death. That event 
only determined the time when and the persons to whom the sum ad- 
vanced was to be repaid. The petitioner argues that the company 
assumed a risk, but we have difficulty in discovering any risk which 
was dependent upon the duration of the life of the insured. To go to 
realities, we are confronted with a case where the decedent turned over 
to the company $42,000 and took the company’s agreement that it would 
return $40,000 at any time he or his assigns so requested, and in the 
meantime would pay to him an amount equal to 34 per cent. (three and 
one-half per cent.) of that sum so long as the company retained it. It 
is true the company made the further agreement that upon the dece- 
dent’s death the $40,000 was to be paid over to the beneficiaries. We do 
not think that such an undertaking involved the kind of risk which 
characterizes life insurance. 

It is the petitioner’s contention that the policy combines an annuity 
feature and a life insurance feature, and, so far as it provides for a 
payment of the principal sum on the death of the insured, it is a contract 
of life insurance. This contention is not sound because the obligations 
of the company were such that the investment feature predominates and 
gives character to the contract. In other jurisdictions, there is author- 
ity for the proposition that annuity and investment contracts are not 
life insurance contracts, even though provision is made for the payment 
to beneficiaries named. State ex rel. Thornton v. Probate Court, 186 
Minn. 351, 243 N. W. 389; In re Walsh, D. C., 19 F. Supp. 567; Mosko- 
witz v. Davis, 6 Cir., 68 F. 2d 818; Carroll v. Equitable Life Assurance 
Society of the United States, D. C., 9 F Supp. 223. 

Moskowitz v. Davis, supra, was a case where a single premium had 
been paid for an agreement to pay a specified sum at a future date. If 
the policy-holder died before that date, the sum of the premiums paid 
was to be paid to his son. In the course of the opinion, the court said: 

‘“We think the contract simply represents an investment of pure 
endowment with a provision for return of premiums rather than life 
insurance.’’ [68 F. 2d 819.] 

The mere fact that the company agreed to pay over to named bene- 
ficiaries the principal of $40,000 upon the annuitant’s death is not 
sufficient to justify giving to a purely investment contract the attributes 
of life insurance in the absence of the essential requisite of such 
insurance. 
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We are not able to see resemblance between the policy which is the 
subject of this controversy and policies before the court in Helvering v. 
Inter-Mountain Life Insurance Co., 294 U. 8S. 686, 55 8. Ct. 572, 79 
L. Ed. 1227, and Helvering v. Illinois Life Insurance Co., 299 U. 8. 88, 
57 S. Ct. 63, 81 L. Ed. 56, but it may be noted that the court, in applying 
provisions of the income tax laws, drew a clear distinction between 
liability arising from death of the insured and liability which could 
not be attributed to life insurance risk. 

The petitioner has assigned as error the refusal of the Board of Tax 
Appeals to receive in evidence the facts stipulated to be true, as recited 
above. On the particular facts of this case, we agree that the question 
presented could well be determined with reference to the provisions of 
the contract without recourse to accounting or actuarial practices of 
the Sun Life Assurance Company or of any other company issuing 
similar policies. 

The order or decision of the Board of Tax Appeals is affirmed. 

















DUTY OF BANK IN SELLING COLLATERAL 





Meriden National Bank v. Turner, Supreme Court of North Carolina, 
2S. E. Rep. (2d) 848 







A bank which holds collateral securing a note and which sells 
the collateral at a private sale at a substantial loss and for less than 
the amount of the note, must, in an action on the note, bear the 
burden of proving that it exercised reasonable diligence and good 
faith in the transaction. The burden is not upon the maker of the 
note to prove that the bank failed to exercise such diligence and good 
faith. 









i 








Action by the Meriden National Bank against M. H. Turner and 
wife, Fannie H. Turner, to recover a balance claimed to be due on cer- 
tain notes executed by defendants and to foreclose a deed of trust on 
real property. From a judgment on a verdict in favor of plaintiff, de- 
fendants appeal. 

New trial. 

The plaintiff instituted this action to recover the balance due on two 
certain notes executed by defendants and to foreclose a deed of trust 
on real property given to secure the same. The defendants admitted 
execution of the notes and deed of trust, and alleged further that they 
deposited with plaintiff a large amount of stocks and bonds as collateral 














NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1284. 
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security therefor, together with deed and deed of trust conveying cer- 
tain real property in Meriden, Connecticut; that the value of said prop- 
erty was largely in excess of any indebtedness due plaintiff, and that 
plaintiff has disposed of all of said property and has failed to account 
for the personal property so placed in its hands, or for the proceeds 
of sales of defendants’ real and personal property which should have 
more than discharged defendants’ debt. 

Upon the trial, issues were submitted to the jury to determine (1) 
the amount of the indebtedness of defendants on the notes sued on, and 
(2) whether in making disposition and sale of defendants’ property the 
plaintiff exercised reasonable diligence and good faith with respect 
thereto. The jury answered both issues in favor of the plaintiff, and 
from judgment on the verdict, defendants appealed. 

Johnson & McCleur, of Aberdeen, and J. C. B. Ehringhaus and 
Charles Aycock Poe, both of Raleigh, for appellants. 

Seawell & Seawell, of Carthage, for appellee. 


DEVIN, J.—Appellants’ principal assignment of error relates to the 
judge’s charge to the jury on the second issue with respect to the bur- 
den of proof. The trial judge charged the jury upon that issue that the 
burden of proof was upon the defendants to satisfy the jury by the 
greater weight of the testimony that the plaintiff bank did not exercise 


reasonable diligence and good faith in the disposition of the described 
property. In this we think there was error entitling the defendants to 
a new trial. 

The plaintiff having admitted the receipt of the property as col- 
lateral security for the defendants’ notes, it occupied a fiduciary rela- 
tionship in connection therewith, and when it was testified by the presi- 
dent of plaintiff bank that all of this property, real and personal, had 
been disposed of at private sale for much less than its face value and for 
less than defendants’ notes, the duty was imposed upon the plaintiff 
to show that it acted with reasonable diligence and good faith in the 
disposition of said property and in the application of the proceeds to 
the discharge of defendants’ notes. Cook v. Guirkin, 119 N. C. 13, 25 
S. E. 715; 49 C. J. 992. 

Ordinarily, when a defendant sets up an affirmative defense or pleads 
payment in whole or in part, the onus of establishing such affirmative 
defense rests upon the defendant. Wilson v. Casualty Co., 210 N. C. 
585, 188 S. E. 102; Davis v. Dockery, 209 N. C. 272, 183 S. E. 396. 
But where a debtor deposits property with a creditor as security for a 
debt, to be applied to the discharge of the obligation, and subsequently 
that property is disposed of by the creditor at private sale and at a 
substantial loss, and these facts are admitted or established by proof 
in a suit by the creditor upon the debt, the law casts upon the pledgee 
the burden of showing reasonable diligence and good faith in the dis- 
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position of the property and the proper application of the proceeds. 
The reasonableness of this rule finds additional support where the es- 
sential facts. are within the peculiar knowledge of the creditor, Cook 
v. Guirkin, supra; Meredith v. Seaboard Air Line R. Co., 1387 N. C. 478, 
50 S. E. 1; Walker v. Parker, 169 N. C. 150, 85 S. E. 306; Hunt v. 
Eure, 189 N. C. 482, 490, 127 S. E. 593, 

In Citizens’ Bank & Trust Co., v. Knox, 187 N. C. 565, 122 S. E. 
304, 305, where a draft was placed in the hands of a bank by a debtor, 
the proceeds of the draft to be applied as a credit on the debtor’s note 
to the bank, it was said: ‘‘The burden was on the bank to show due 
diligence and care; that is, such diligence and care as a man of ordinary 
prudence would exercise under the same or similar circumstances in 
collecting or enforcing the draft.’’ 


In Bright v. Hood, Commissioner of Banks, 214 N. C. 410, 199 S. E. 
630, 119 A. L. R, 820, it was held that where bonds were placed with a 
bank as a special deposit, a duty was imposed upon the bank with respect 
thereto, and where there was failure to return the bonds the burden 
was on the bank to account for them. This court said: ‘‘The Court 
below charged that under the circumstances mentioned the burden of 
proof as to this phase of the case rested on the defendant in this action. 
We can see no error in this.’’ 214 N. C. 410, 199 S. E. 630, 637, 119 
A. L. R. 820. 


As the case goes back for a new trial, we deem it unnecessary to 
discuss other matters debated in the briefs and on the argument. 
New trial. 


RATIFICATION OF UNAUTHORIZED SALE OF 
PLEDGED STOCK 


Erickson v. Midland National Bank & Trust Co., Supreme Court of 
Minnesota, 285 N. W. Rep. 611 


If a pledgor effectually affirms an unauthorized sale by the 
pledgee to himself, he affirms it as an entirety. His only right then 
is to have credited on his debt the amount realized from the sale, 
with payment to him of the surplus, if any. 


Action on a contract of pledge by Mary Erickson, special adminis- 
tratrix of the estate of E. Hugo Erickson, deceased, against the Midland 


NOTE—VFor similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1284. 
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National Bank & Trust Company of Minneapolis. From a judgment in 
favor of the defendant on the pleadings, the plaintiff appeals. 
Judgment affirmed. 
George C. Stiles and Frank J. Donahue, both of Minneapolis, for 
appellant. 


Ueland & Ueland, of Minneapolis (Otis, Faricy & Burger, of St. 
Paul, of counsel), for respondent. 


STONE, J.—After issues were joined by complaint, answer, and 
reply, defendant got judgment on the pleadings. Plaintiff appeals. 

The action is founded on a contract of pledge between E. Hugo 
Erickson and defendant. The subject matter was the certificate for 
valuable corporate stock. Defendant as pledgee made a sale which, we 
assume, was unauthorized. It purchased and still has the stock. Plain- 
tiff’s leading claim is that there was a conversion. It is maintained also, 
in the alternative, that against a demurrer or motion for judgment on 
the pleadings, the complaint states also a cause of action for breach of 
contract, as well as one for embezzlement. 































1. Even if defendant’s sale to itself was as bad as plaintiff claims, 
it was voidable, not void. The pledgor, in such a case, may affirm or 
disaffrm. The complaint does neither expressly, so we consider the 
ease from the standpoint of affirmance as well as disaffirmance. If the 
pledgor elects to affirm an unauthorized sale, he must and does affirm it 
in whole, not in part. If he affirms, he necessarily resigns himself 
to the transfer of title effected by the sale as well as to all its terms. 
Hence, his utmost right is to have credited on his debt the amount 
realized by the pledgee from the sale, with payment of the surplus, if 
any. Glidden v. Mechanics’ National Bank, 53 Ohio St. 588, 42 N. E. 
995, 43 L. R. A. 737; Winchester v. Joslyn, 31 Colo. 220, 72 P. 1079, 
102 Am. St. Rep. 30; Jones Collateral Securities and Pledges, 3rd ed., 
§ 637; Brown, Personal Property, § 133, p. 593; Annotation, 76 A. L. R. 
705. 

2. If, notwithstanding the claim of conversion, consideration pos- 
tulates disaffirmance by plaintiff, decision is made so easy as to be almost 
automatic. Defendant’s sale to itself effectually disaffirmed, the contract 
of pledge remains in force. The debt to defendant being unpaid, it 
remains lawfully in possession of the pledge as security, subject to the 
contract. That possession being lawful as a matter of contract right, 
there has been no conversion. 

The settled rule of the cases is that a pledgee who himself buys the 
pledged property at an unauthorized sale does not commit conversion. 
See authorities cited above. The sale, disaffirmed by the pledgor, passes 
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no title. Possession being with the pledgee, the relation of the parties 
remains as before despite the attempt of the pledgee to change it. 
Norton v. Baxter, 41 Minn. 146, 42 N. W. 865, 4 L. R. A. 305, 16 Am. 
St. Rep. 679. The same rule prevails here in the case of unlawful pur- 
chase by a chattel mortgagee rightfully in possession. Powell v. Gagnon, 
52 Minn. 232, 53 N. W. 1148; ef. Southwick v. Himmelman, 109 Minn. 
76, 122 N. W. 1016. 

The cases in effect apply the principle that to constitute conversion 
there must be, in the absence of physical destruction, a taking, transfer, 
or withholding of possession or an effective disposition of title. Thus, 
unless it was in market overt, a mere sale of another’s goods, without 
delivery, was never a conversion. Clerk & Lindsell, Torts, 9th Ed., 
p. 318; Salmond, Torts, 9th Ed., § 79, p. 319; Consolidated Co. v. Curtis 
& Son [1892], 1 Q. B. 495, 498; Lancashire Wagon Co. v. Fitzhugh, 
6 H. & N. 502. 

The cases stressed by plaintiff are distinguishable. Allen v. Ameri- 
ean Building & Loan Ass’n, 49 Minn. 544, 52 N. W. 144, 32 Am. St. Rep. 
574, and Carpenter v. American Building & Loan Ass’n, 54 Minn. 403, 
56 N. W. 95, 40 Am. St. Rep. 345, both deal with the relation of stock- 
holder and corporation and turn upon principles of corporation law 
not applicable here. See Annotation, ‘‘ Refusal of corporation to issue, 
convert, or transfer stock as conversion.’’ 54 A. L. R. 1157. 

3. For plaintiff it is argued that the complaint states a cause of 
action for larceny. The statute invoked is Mason Minn. St. 1927, § 10358, 
making larceny of the common law crime of embezzlement. If, as we 
have determined, defendant is not shown to have committed the lesser 
civil wrong of conversion, not even fancy, so long as it remains rational, 
ean conjure out of the facts pleaded the greater criminal error of 
larceny. Whether its sale stands or falls defendant is rightfully in 
possession of the stock certificate. If the sale has been properly dis- 
affirmed, its possession remains that of pledgee. If the sale stands 
affirmed, its right is that of purchaser and legal owner. 

4. It is also argued that the complaint states a cause of action for 
breach of contract, so that, even though there was no conversion, it was 
error to grant judgment on the pleadings. We need not decide whether 
a breach of contract has been pleaded. It is enough that under plaintiff’s 
theory her rights remain as they were before the purported sale. No 
special damages have been pleaded, nor has any substantial right been 
affected. At most plaintiff would be entitled merely to nominal dam- 
ages. Under such circumstances a judgment for defendant will not be 
reversed on appeal. Sloggy v. Crescent Creamery Co., 72 Minn. 316, 
75 N. W. 225; 5 Williston, Contracts, Rev. Ed., § 1339A. See also 
Smith v. Altier, 184 Minn. 299, 238 N. W. 479. 


The judgment is affirmed. 
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BANK NOT LIABLE IN REFUSING OVERDRAFT 
CHECKS 





Magness v. Equitable Trust Co., Court of Appeals of Maryland, 6 Atl. 
Rep. (2d) 241 





The fact that, at the time a depositor’s checks are presented, the 
bank takes the trouble to search for deposits made by the depositor 
on the same day, but not yet posted, to see if the depositor’s checks 
are good (making a service charge for such search) and, on occa- 
sions, holds checks presented to await later deposits to cover the 
checks, will not render the bank liable to the depositor for later 
refusing to pay checks drawn by him against insufficient funds, 
especially where the bank had objected to the depositor’s practice 
and the depositor had agreed to correct his banking methods. 


Action by Thomas H. Magness against the Equitable Trust Com- 
pany for failure of the defendant to honor checks drawn by the plain- 
tiff. From a judgment based on a directed verdict for the defendant, 
the plaintiff appeals. 

Affirmed. 

Eldridge Hood Young, of Baltimore (Young & Crothers and George 
B. Petite, all of Baltimore, on the brief), for appellant. 

William Lentz and Thomas G. Young, Jr., both of Baltimore 
(France, Rouzer & Lentz, of Baltimore, on the brief), for appellee. 


BOND, C. J.—The appellant, a depositor in the banking department 
of the Trust Company, made a practice of issuing checks on the com- 
pany when he had no sufficient funds on deposit to pay them, and then 
making subsequent deposits to cover them; and as some of the covering 
deposits were not made in time for crediting on the books of the com- 
pany according to its customary methods before the checks drawn were 
presented, they were returned for lack of funds. The depositor sued 
for damages in an action of tort, but a verdict for the defendant was 
directed, and from the resulting judgment the depositor appeals, The 
direction of the verdict is the only ruling brought up for review. 

The plaintiff depositor is a physician, and appears to have begun this 
anticipating of credit at the bank prior to 1937. For a time the bank, 
before dishonoring the checks as they were presented, had been search- 
ing among the deposits made on the same day, and making a service 
charge of twenty-five cents for the extra work; and if no covering de- 
posits were found a charge of one dollar was made. But on February 
6, 1937, the bank wrote the plaintiff that thereafter his checks would 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1136. 
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be paid only if he had funds available at the close of the preceding 
business day. He then assured the officials he would have covering 
deposits made in every instance before one o’clock, the time of the last 
report to the clearing house, and at his request the abandonment of the 
investigation of deposits was postponed. But on April 9, 1937, another 
letter informed him that as his manner of conducting his account had 
not improved, the change, of which he had been notified on February 6, 
would be in effect on and after April 12. At a meeting with officials of 
the company he undertook to do better and correct his method by May 1, 
and the special service was furnished for a further time, until his ac- 
count was closed. He complained in his suit of the return of six checks 
after April 12 because of lack of funds when he had funds on deposit, 
and in thirteen more instances before May 7, he was charged for searches 
of deposits for his benefit. At the trial he was prepared to show cover- 
ing deposits for only two dishonored checks. For a third, drawn to the 
order of the Loyola Building Association, for $35, there were, according 
to the evidence, no sufficient funds in the bank at any time during the 
day of presentation; and there was no testimony at all with respect to 
the remaining checks. The suit is therefore concerned with only two 
returned checks. The allegations are that although having sufficient 
money of the plaintiff’s to pay the checks, the Trust Company negli- 
gently and carelessly did not pay them, to his loss and damage in suffer- 
ing humiliation and embarrassment, as well as loss of credit. 

Both of the checks in dispute were drawn at night to the order of a 
neighboring druggist with whom the plaintiff had dealt since 1923, and 
by both, after paying. any small bills for $5, $10, $15, or $25, he obtained 
from the druggist cash for his own use. The first check he drew at about 
ten o’clock on the night of April 15, for $175, and at that time he had 
on deposit $263.31, with another check for $185 drawn against it, and 
some open charges at the bank to be deducted. Two hours after giving 
the check he deposited $170 in cash in a night deposit box, in the wall 
of the bank, in a bag marked with a number allotted him. The check 
was presented next day, returned, given the druggist again, and cleared 
and paid on April 20. The second check, dated May 1, 1937, for the 
same amount, $175, was drawn and delivered on April 30 between ten 
and eleven o’clock at night, when the amount to the plaintiff’s credit was 
$113.86. And before one o’clock in the morning he deposited $25 in 
the night deposit box, and at about noon deposited $150, both deposits 
being in cash. This check, too, was dishonored, put through the banks 
again and paid later. There is no testimony of any damage to the 
plaintiff by the refusals to pay. He testified that his relations with the 
druggist was not affected. 

The testimony is meagre. From what there is it may be inferred 
that in the regular course of business of the company deposits made at 
any time on a given day might not be posted on its books before the 
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end of that day, and thus the plaintiff’s anticipatory checks would fre- 
quently be presented before the posting of his covering deposits even 
when these had been made earlier; and the exceptional examination of 
deposits, for which a charge was made, thus became necessary. There 
is no evidence of the time of day when the checks were presented. The 
night deposits were certainly in the company’s premises before the 
presentation, but whether the second check was presented before the 
covering deposit on the same day does not appear. 

The contract which determined the rights and duties of the parties 
would be such as they made it; the contract ordinarily implied in bank- 
ing relations would yield to any modification they might make. Chesa- 
peake Bank v. Swain, 29 Md. 483, 498; Canal Bank & Trust Co. v. 
Denny, 172 La. 840, 135 So. 376; Thompson v. Riggs, 5 Wall. 663, 678, 
18 L. Ed. 704; Cohen v. First Nat. Bank, 22 Ariz. 394, 401, 198 P, 122, 
15 A. L. R. 701. And whatever the time at which such deposits might 
have become subject to withdrawals under the contract ordinarily im- 
plied, the depositor in this instance knowingly dealt with a bank in 
which the state of an account during a day was regularly taken as that 
appearing on the books at the close of the preceding day; and his ac- 
ceptance of this practice is evidenced by his paying the special charge 
for departure from it. It is argued by the defendant that if there was 
an undertaking to search for the deposits, it would not be an undertak- 
ing to find the deposits if there, but the distinction seems unsubstantial. 
An agreement to search among deposits in the company’s possession 
seems to mean an agreement to find and credit them. It is assumed in 
argument too, that the testimony shows an undertaking on the plain- 
tiff’s part to give the company timely notice of the making of a cover- 
ing deposit, but it shows only an undertaking to notify the bookkeepers 
of deposits of money made late in the day, before one o’clock; it does 
not refer to night deposits already in the bank. The difficulty does not 
lie there, but in the finding of a contract to search and credit the cover- 
ing deposits if any. 

The plaintiff testified that there was an arrangement that this should 
be done, or that this was an arrangement followed. But if it be assumed 
that this testimony is sufficient for an adjudication of a binding con- 
tract before April 12, would there be sufficient to show such a contract 
after April 12, when the practice was continued on the plaintiff’s assur- 
ance that he would make the effort to stop the need of it? The com- 
pany seems then not to have agreed to continue the searching as needed, 
and the charge to be made for it, but to have carried it on further 
only on sufferance, in the continuing expectation of being relieved of 
the problem. With respect to the second check it may be added, as 
already stated, that there is no showing that the covering deposit was 
made before the presentation of the anticipatory check. There was, 
in any event, no evidence of an agreement to hold a check awaiting a 
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deposit, although the plaintiff had given the assurance that there would 
be one in time for the one o’clock report to the clearing house. The 
company may have waited in some instances but under the circumstances 
this would seem to show no more than a gratuitous indulgence, not a 
binding contract. And for lack of the contract, the judgment must be 
affirmed. 

Judgment affirmed with costs. 


LIABILITY OF BANK AS TO FICTITIOUS 
PAYEE CHECK 


Whitaker v. First National Bank in Houston, Court of Civil Appeals 
of Texas, 125 S. W. Rep. (2d) 1066 


The plaintiff purchased land from a swindler who had recorded 
the title in a fictitious name by means of a forged deed. The plain- 
tiff had the defendant bank issue a cashier’s check payable to the 
order of the fictitious owner. The swindler, posing as the fictitious 
owner succeeded in having the check cashed. The plaintiff, of course, 
was unaware of the fraud which was being practiced upon him. It 
was held that the bank was liable to the plaintiff for the amount 
of the check. 


The facts in this case disclose a very complicated bit of deception. 
The court, however, states that the case is ruled by Guaranty State 
Bank & Trust Company v. Lively, 108 Tex. 393, 194 S. W. Rep. 
937, 34 B. L. J. 485. It may help to refer to the facts there in- 
volved. It appeared that one Weil, a swindler, represented to the 
plaintiff, Lively, that he was the agent of Crawford, a real estate 
owner.. Weil secured a check from the plaintiff, drawn on the de- 
fendant bank, payable to Crawford, the proceeds of which were in- 
tended to be a loan. There was, in fact, no such person as Crawford. 
The impostor indorsed the check in the name of Crawford and col- 
lected it. The court held that this constituted a forged indorsement 
- that the defendant bank was liable for the amount to the plain- 
tiff. 


Action by David Whitaker against the First National Bank in 
Houston to recover $2,550 represented by a cashier’s check payable to 
a fictitious person and cashed by defendant. Judgment for defendant, 
and plaintiff appeals. 

Reversed and rendered. 

Robt. L. Sonfield, of Houston, for appellant. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §587. 
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Edward 8S. Boyles, V. Lee McMahon, and Willard L. Russell, all 
of Houston, for appellee. 























CODY, J.—One H. T. Wick and F. N. Pattee, having conceived the 
idea of forging a title to a 28-acre tract of land in Wharton County 
which belonged to a gentleman by the name of Coffey, in the latter 
part of May, 1936, appeared before a Notary Public of Bexar County, 
and Pattee forged Mr. Coffey’s name to a deed which purported to 
convey such tract to Marvin G. Ellis. Pattee on that occasion repre- 
sented himself to be Mr. Coffey, and acknowledged the deed in the name 
of W. E. Coffey. On the same day, Wick and Pattee appeared before 
another Notary Public, and Pattee then represented himself to be Mar- 
vin G. Ellis, and signed and acknowledged a deed purporting to convey 
the land to Wick. They caused the deed to be recorded in the deed 
records of Wharton County. Appellant was introduced to Wick about 
June 1, 1936. He never met Pattee. He entered into an agreement 
with Wick to buy the land for the cash consideration of $3,575, of which 
sum $1,025 was to belong to Wick as his profit, and the balance of it, 
$2,550, was to be paid to Marvin G. Ellis. Of course he did not know 
there was no such person as Marvin G. Ellis. Wick furnished appel- 
lant with an abstract of title certified to down to date; and from an 
examination of the abstract appellant’s attorney found the title good. 

Then, on June 5, 1936, Wick and Pattee went to appellee’s banking 
house in Houston and delivered to H. H. Burghard, a collection teller 
of appellee, a draft dated May 29, 1936, to which was signed the name 
Marvin G. Ellis, and which was drawn on Wick for $2,550, and pay- 
able to the order of Marvin G. Ellis. Attached to this draft was the 
above mentioned deed, purporting to be a conveyance of the 28-acre 
tract from Marvin G. Ellis to Wick. Neither Wick nor Pattee were 
depositors of appellee. 

After the title had been passed, appellant went to appellee’s bank- 
ing house with Wick, and told Mr. Burghard, the collection-teller, that 
he wanted to pay the Marvin G. Ellis Draft for $2,550, and get the 
deed attached to it. Appellant had with him a cashier’s check on the 
South Texas Commercial National Bank, payable to appellee in the 
sum of $3,575. He delivered this check to appellee’s aforesaid teller, 
requesting two checks,—one to Marvin G. Ellis for $2,550, and the 
other to Wick for $1,025. The teller did as requested. The check to 
Wick was then delivered to him in appellant’s presence. And at that 
time Wick told the teller that he would take the check payable to 
Marvin G. Ellis and deliver it to him. But appellant at once instructed 
the teller that he did not want that check delivered to Wick or any 
person other than Marvin G. Ellis. It appears that the teller had 
issued a receipt in the name of Marvin G. Ellis and Wick, and on the 
back of it was the notation that the address of Ellis was 116 Taylor 
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Street, San Antonio, Texas, and appellant instructed the teller to mail 
the check to Marvin G. Ellis at that address, and the teller agreed to 
do so. 

After appellant left the bank, and while the aforesaid teller was 
out at lunch, Wick and Pattee went to the collection window and asked 
for the cashier’s check payable to Marvin G. Ellis, and it was delivered 
to them. Pattee thereafter indorsed on the check the name ‘‘ Marvin G. 
Ellis.’’ They found Mr. W. 8S. Cochran, a vice-president of appellee, 
in a restaurant, and Wick introduced Pattee to him as Marvin G. Ellis. 
Wick told Mr. Cochran that Mr. Ellis and he had a check, showing it, 
and indicating the need for identification, whereupon Mr. Cochran noted 
on the check ‘‘Identified by W. S. Cochran.’’ The check was then 
cashed by Pattee representing himself to be Marvin G. Ellis, at appel- 
lee’s bank. After the check had been cashed appellant discovered that 
the title had been forged, and brought this suit against appellee to re- 
cover the $2,550, represented by the cashier’s check for that amount. 

After the case was tried, the court dismissed the jury, and rendered 
judgment for appellee. 

In support of the trial court’s judgment appellee urges in effect, 
that ‘‘Marvin G. Ellis’’ was not a fictitious person, but the name adopted 
by Pattee for effecting the forgery of the title, and that it was the name 
signed to the draft, and that Pattee was the person to whom appellant 
wanted the check paid, as he was the person who signed the draft; and 
for support of this position cites Nebraska Hay & Grain Company v. 
First National Bank, 78 Neb. 334, 110 N. W. 1019, 9 L. R. A., N. S., 
251, 126 Am. St. Rep. 602. 

‘‘Marvin G. Ellis’? was the name assumed by Pattee for the joint 
purpose that he and Wick had of perpetrating the fraud in connection 
with forging the title to the 28-acre tract of land in Wharton County, 
in the same sense that he assumed the name of Mr. Coffey, the owner of 
the land. In order to make it appear that title had been divested out 
of the true owner—an existing person—it was necessary that Mr. Cof- 
fey’s name be forged to a deed. Pattee and Wick might have made 
the forged deed purport to convey the land to an existing person or 
persons, or they could have made it purport to convey to some unknown 
and non-existing person. Certainly ‘‘Marvin G. Ellis’’ was no more 
adopted as the name of Pattee than it was adopted as the name of Wick. 
It was manifestly adopted because there was no such person. And this 
ease is ruled by Guaranty State Bank & Trust Co. v. Lively, 108 Tex. 
393, 194 S. W. 987, L. R. A. 1917E, 673. Without adverting to the 
facts in that case beyond stating that the scheme to defraud there also 
involved the use by its perpetrator of the name of a non-existing person, 
we make this quotation of law therefrom, which is so appropriate that, 
notwithstanding its length, we feel impelled to adopt: ‘‘If the drawer 
of a check, acting in good faith, makes it payable to a certain person 
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or order, when in fact there is none, no good reason can be perceived 
why the banker should be excused if he pay the check to a fraudulent 
holder upon any less precautions than if it had been made payable to 
a real person; in other words, why he should not be required to use 
the same precautions in the one case as in the other; that is, determine 
whether the indorsement is a genuine one or not. The fact that the 
payee is a non-existing person does not increase the liability of the bank 
to be deceived by the indorsement, The fact is that an ordinarily pru- 
dent banker would be less liable to be deceived into a mistaken payment 
by a fictitious indorsement such as this was than by a simple forgery. 
The determination of the character of any indorsement involves the 
ascertainment of two things: (1) The identity of the indorser; and 
(2) the genuineness of his signature; and no careful banker would pay 
upon the faith of the genuineness of any name until he had fully sat- 
isfied himself both as to the identity of the person and the genuineness 
of his signature. Now, a careful banker may be deceived as to the 
signature of a person with whose identity he may be familiar; but he 
is less liable to be deceived where both the signature and the person 
whose signature it purports to be are unknown to him. In making 
the inquiry required in such ease to warrant him in acting, he will either 
learn that there is no such person, or that no credible information can 
be obtained as to his existence, which, with an ordinarily prudent banker, 
would be the same as actual knowledge that there is no such person, 
and he would withhold payment, as he would have the right to do in 
such ease. But still, if he should be deceived as to the existence of the 
person, he would nevertheless require to be satisfied as to the genuine- 
ness of the signature. Of this, however, he could not be through his 
skill in such matters, and on which bankers ordinarily rely, for he would 
be without any standard of comparison, and he could have no knowl- 
edge of the handwriting of the supposed person, for there is no such 
person. So that, if he acts at all, it must be upon the confidence he 
may place in the knowledge of some other person and if he choose to 
act upon this, and make, instead of withholding payment, he acts at his 
peril, and must sustain whatever loss may ensue.”’ 

The fact that the check was a cashier’s check, drawn at appellant’s 
instruction, payable to be a fictitious person, whom he did not know 
to be fictitious, does not change the rule. The proof shows that the 
money was paid out upon the identification of Pattee as being ‘‘ Marvin 
G. Ellis.’’ Had he made the inquiry required to warrant him in so 
identifying Pattee, he would either have learned that there was no 
such person, or that no credible information could be obtained that 
Pattee was the non-existing ‘‘Marvin G. Ellis.”’? This point was not 
involved in the Nebraska case, cited above, relied on by appellee, and 
the Nebraska case is not in point. 

The trial court should have rendered judgment for appellant against 
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appellee for the amount of the Marvin G. Ellis check, together with 
interest thereon from June 5, 1936, the date the money was wrongfully 
paid out, at the legal rate. The judgment of the trial court is accord- 
ingly reversed, and here rendered for appellant. 

Reversed and rendered. 


On Appellee’s Motion for Rehearing 


We did not pass on the question of a bank’s liability as a collection 
agency in our original opinion, and it was not in appellee’s capacity as 
a collecting agent that it was adjudged liable. The mere delivery of 
the cashier’s check to Pattee caused no loss. The loss was caused by 
the notation which was placed thereon by one of appellee’s vice-presi- 
dents. Until that notation was made on the check, Pattee and Wick 
would have found it impossible to get the money on it because the pri- 
mary banking rule which governs the paying out of money on a check 
is that it shall be paid only to him who is known to the paying teller 
as the payee (or endorsee) in the check, or who is identified as such. 
And, of course, anyone who assumes the responsibility of identifying the 
payee of a check is answerable to the bank if the bank pays out such 
money to such person, so identified as being the payee named in the 
check, if he happens not to be such a one as he was mistakenly iden- 
tified to be. Appellant had the right to trust to this primary banking 
rule being observed. And had it been observed in this instance, no 
loss would have occurred, because Pattee could never have been iden- 
tified as being ‘‘ Marvin G. Ellis,’’ under the standard which banks must 
follow, which is quoted in our original opinion. The fact that appellee 
happened to be connected with the trarisaction as a collection agent 
cannot absolve it from liability for the action of its vice-president in 
having violated such rule. 

Had the notation not been placed on the check, no paying teller 
would have paid it out unless or until such proof was forthcoming as 
would have exposed the fact that there was no such person as ‘‘ Marvin 
G. Ellis,’’ and then would have been no loss. Certainly this would be 
true if paying tellers observed this primary banking rule, and we be- 
lieve we are authorized to take judicial knowledge that they do. And 
if some paying teller had violated such rule, and paid out the money 
on the check to Pattee or Wick on the assumption that he was ‘‘ Marvin 
G. Ellis,’’ without requiring proper assurance (which requirement 
would have exposed the fraud), then such negligence on the part of 
such paying teller would have rendered his bank liable for the result- 
ing loss as a matter of law under the Lively case. Under the circum- 
stances of this case, and so far as appellee’s tellers were concerned, the 
notation made the check, in effect, payable to bearer. 

Appellee’s motion for rehearing is overruled. 
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PAYMENT BEFORE MATURITY OF NOTE RE- 
DISCOUNTED BY FEDERAL RESERVE BANK 


Federal Reserve Bank of Philadelphia v. Algar, United States Circuit 
Court of Appeals (Third Circuit), 100 Fed. Rep. (2d) 941 


Where a bank, holding a note as payee, rediscounts the note with 
the Federal Reserve Bank and the maker pays the note to the payee 
bank before maturity, while the note is still in the possession of the 
Federal Reserve Bank, the question whether the payee bank is the 
agent of the Federal Reserve Bank for the purpose of receiving pay- 
ment, so as to preclude the Federal Reserve Bank from recovering 
on the note against the maker, after the failure of the payee bank, 
is a question for the jury, under the evidence presented, to decide. 
In the present case, a verdict in the lower court, against the Federal 
Reserve Bank and in favor of the maker, was affirmed. 


The opinion of the lower court (United States District Court, 
N. J., 22 Fed. Supp. 158), was published in the June, 1938, issue of 
The Banking Law Journal at page 463. 


Appeal from the District Court of the United States for the District 
of New Jersey; John Boyd Avis, Judge. 

Action on a note by the Federal Reserve Bank of Philadelphia against 
Reba Cook Algar and others, makers and indorsers. From a judgment 
for defendants, 22 F. Supp. 168, plaintiff appeals. 

Affirmed. 

C. L. Cole, of Atlantic City, N. J., James S. Clifford, Jr., and Mac- 
Coy, Brittain, Evans & Lewis, all of Philadelphia, Pa., and Cole & Cole, 
of Atlantic City, N. J., for appellant. 

Allen B. Endicott, Jr., and Endicott & Endicott, all of Atlantic 
City, N. J., for appellees. 

BUFFINGTON, C. J.—In the court below the Federal Reserve Bank 
of Philadelphia (hereafter called Federal) brought suit against the 
defendants to recover on a note given by them to the Atlantic City Na- 
tional Bank, Atlantic City, N. J. (hereafter called Bank), which note 
was thereafter discounted and owned by Federal. On trial there was 
a verdict for defendants and on entry of judgment Federal took this 
appeal, and the question involved is whether the court erred in refusing 
Federal’s request for binding instructions in its favor. 

After consideration had, we are of opinion that under the proofs the 
court would have erred had it refused to send the case to the jury. By 
reference to the opinion of the court below on a motion for a new trial, 
we avoid repetition and rest our decision on such opinion. In doing so 


sciatica iii inna 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §$542, 1211. 





THE BANKING LAW JOURNAL 565 


we note that in Federal Reserve Bank of Richmond v. Kalin, 4 Cir., 81 
F. 2d 1003, 1004, the lacking proofs were as noted, ‘‘Defendant intro- 
duced no evidence to show that plaintiff had authorized the payee bank 
to collect the note sued on or any notes other than those sent payee from 
time to time for collection’’; a situation decidedly different from that 
in the present case. Here we have the testimony of Riley, the note 
teller of Bank, who testified : 

**Q. After you had received Mr. Algar’s check and issued a receipt 
what did you next do with respect to this transaction? A. I put the 
check through the work and then went to the telephone and called the 
Federal Reserve Bank, the discount department. 

‘*Q. Did you reach the Federal Reserve? A. I did. 

**Q. To what department did you talk? A. Discount depart- 
ment. ... 

**Q. And what response did you receive from the discount depart- 
ment of the Federal Reserve when you reported payment of the Algar 
note? A. O. K.’’ 

Another employee of Bank testified, ‘‘we have been borrowing money 
from the Federal Reserve for four or five years before that off and on,’’ 
and that during all these four years previous Bank had sent out notices 
to its customers that their notes might be paid on the due date at the 
Bank, even though these notes had been pledged to the Federal Reserve, 
and that it was the custom of that bank, a few days before the notes fell 
due, to send them to the Atlantic Bank; that notes were paid before 
maturity several times a week. As to the customary practice, the witness 
testified : 

**Q. And can you tell us with whom you may have discussed these 
matters? A. Many times with Mr. Davis. 

**Q. And when I say discussed papers, do you understand I mean 
the collection of the customers’ notes? A. I mean the method of dealing 
with the Federal Reserve and with my customers. 

‘*Q. And was your course of conduct, or the course of conduct of 
the Atlantic City National Bank, the result of the instructions you had 
received from Mr. Davis and others in that regard? A. We always 
tried to co-operate, certainly. 

‘*Q. Was the answer yes? A. Certainly. 

‘‘Mr. Endicott: That is all.’’ 


Cross-Examination 

‘‘By Mr. Cole: 

‘*Q. Did the Atlantic City National Bank have written instructions 
from the Federal Bank touching the terms under which collateral was 
held and of the disposition to be made of it? A. There are a vast num- 
ber of bulletins received from them... . 





566 THE BANKING LAW JOURNAL 


‘*Q. Then it is not your contention that you always took up the tele- 
phone and told the Federal? <A. Yes. 

““Q. Always? A. Yes.’ 

The practice of receiving calls was testified to by an executive officer 
of Federal : 

‘*Q. Was it the practice of your department to receive telephone 
calls reporting the payment of notes which you held as collateral when 
the notes had been paid in the bank, from which you had taken it as col- 
lateral? A. We received frequent calls from all over the district.’’ 

Under the proofs as to the customary practice between Bank and 
Federal and in view of the telephone conversation in regard to this par- 
ticular note, we feel the court was justified in submitting the question 
of agency to the jury. The judgment below is, therefore, affirmed. 


On Reargument. 


After argument and full consideration had, we see no reason to 
change the views expressed in the original opinion. Accordingly, the 
judgment below is affirmed. 


AUTHORITY OF TRUSTEE TO INVEST IN 
PREFERRED STOCK AND STOCK 
HAVING NO PAR VALUE 


Title Guarantee & Trust Co. v. Bedford et al., Supreme Court of Errors 
of Connecticut, 5 Atl. Rep. (2d) 852 


Under a trust agreement authorizing the trustee to invest in 
‘‘preferred shares of industrial corporations, upon which the full 
prescribed dividend shall have been paid each year for the five years 
next preceding such investment,’’ the trustee may invest in ‘‘shares 
of an issue of preferred stock which has regularly paid the prescribed 
dividend but which has been outstanding less than five years, pro- 
vided, it has replaced a previous issue of preferred stock, which, 
while outstanding, paid the prescribed dividend regularly over a 
period of years extending back to a date five years prior to the date 
of purchase.’’ 

Under a trust agreement authorizing the trustee to invest in 
‘“stock of corporations upon which cash dividends of not less than 
four per centum per annum on the par value thereof shall have been 
paid each year for the five years next preceding such investment,’’ 
the trustee is confined in its purchase of common stocks to shares 
of stock having a stated par value, and may not purchase common 
stocks having no stated par value even though the amount of in- 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §513, 
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vested capital attributable to such issue of no par value stock can 
be definitely ascertained. 

With respect to stocks having no par value, the court said: 

‘‘While it is undoubtedly true, as found by the state referee, that 
common stocks without par value may be as well secured as those 
with stated par value, the creators of these trusts did not see fit in 
any of them to permit the trustees to invest in common stock other 
than those mentioned in the instruments and those which had paid 
eash dividends upon the par value at the rate of not less than 4 per 
cent. for five years before the investment. For the court to construe 
the language of those instruments as suggested in the briefs of coun- 
sel for the parties, would be to permit the trustees to invest in stocks 
not authorized by the statutes for such investment to a greater ex- 
tent than the persons who created the trusts directed. In effect it 
would be in this respect constructing altogether new trust instru- 
ments which the court might think to be better for the beneficiaries 
than those drawn by the persons who created the trusts themselves. 
There is nothing in the situation presented which warrants a de- 
viation from the directions contained in the trust instruments.’’ 


Actions by the Title Guarantee & Trust Company against Frederick 
T. Bedford and others for the construction of certain provisions in vol- 
untary and testamentary trusts, brought to the superior court and re- 
served by the court upon a finding of fact by the Honorable John W. 


Banks, state referee, for the advice of the Supreme Court of Errors. 
Trusts construed in accordance with opinion. 
Arthur M. Comley, of Bridgeport, for plaintiff. 
Warren F. Cressy, of Stamford, for defendants. 


AVERY, J.—Edward T. Bedford and his wife, Mary A. Bedford, 
created seven voluntary irrevocable trusts of which the plaintiff is trus- 
tee. Mr. Bedford also created a testamentary trust. The value of the 
assets in all the trusts is more than twenty million dollars. The plain- 
tiff, as trustee under the trusts, brought these actions to obtain the ad- 
vice of the court as to the power to invest in preferred and common 
stocks in view of a provision concerning investments contained in the 
trust instruments. In each of the trust instruments the directions to 
the trustee with respects to investments are to ‘‘invest and reinvest said 
fund in such securities as may be lawful for investment for trustees 
under the laws of the State of Connecticut and in securities of the fol- 
lowing character and description,’’ and then follow ten additional 
classes of securities, and among them the following: ‘‘Preferred shares 
of industrial corporations, upon which the full prescribed dividend 
shall have been paid each year for the five years next preceding such in- 
vestment,’’ ‘‘Stock of corporations upon which cash dividends of not less 
than four per centum per annum on the par value thereof shall have 
been paid each year for the five years next preceding such investment.’’ 
The questions upon which the plaintiff desires the advice of the court 
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are: (A) ‘‘May the trustee purchase shares of an issue of preferred 
stock which has regularly paid the prescribed dividend but which has 
been outstanding less than five years, provided, it has replaced a pre- 
vious issue of preferred stock, which, while outstanding, paid the pre- 
scribed dividend regularly over a period of years extending back to a 
date five years prior to the date of purchase,’’ and (B) ‘‘Is the trustee 
confined in its purchase of common stocks to shares of stock having a 
stated par value, or may the trustee purchase common stocks having no 
stated par value provided that the amount of invested capital at- 
tributable to such issue of no par value stock can be definitely ascer- 
tained.’’ 

The referee has found that in many instances corporations with 
sound issues of common stock having a stated par value have called in 
such stock and issued in place thereof stock having no par value with- 
out in any manner having changed the value of the security as an in- 
vestment. Eliminating those stocks which have no stated par value there 
are approximately forty issues of common stock available for purchase 
of which twenty-seven are considered suitable by the trustee or bene- 
ficiary for investment purposes. Of these twenty-seven approximately 
one-half are issues by companies engaged in the tobacco and food in- 
dustries, which has the practical effect of limiting the attempts of the 
trustee to secure a diversification of investments. Because of the large 
sums of money invested in these trusts, common stocks having a stated 
par value no longer offer a wide field for investment or diversification 
of investment. If the trustee is permitted to purchase common stocks 
having no stated par value the field for investment and the opportunity 
for diversification will be approximately doubled. There are relatively 
few good issues of preferred stock which have been outstanding for 
five years or more available to the trustee for investment purposes. A 
large number of well-managed corporations have called in their issues 
of preferred stock and issued new preferred stock carrying a lower 
dividend rate. 

The controlling fact in the interpretation of these trusts is the ex- 
pressed intent as disclosed by the language. ‘‘This language will be 
read in its entirety and with the purpose of gathering from its general 
scheme, scope, and character and the nature of its provisions what the 
intention was.’’ White v. Smith, 87 Conn. 663, 668, 89 A. 272, 274, 
L. R. A. 1917D, 596; Strong v. Elliott, 84 Conn. 665, 676, 81 A. 1020. 
An examination of the instruments creating all these trusts indicates 
that their creators had in mind the preservation of the funds until the 
termination of the trust and the procurement of a just income thereon. 
Security of principal and income is the first consideration in making in- 
vestments by the trustee of the trust fund. Speculation is not permitted. 
Our statutes, based upon long experience, designate securities in which 
trustees may invest. General Statutes, 1937 Supp. § 776d; General 
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Statutes, § 3995, as amended. Investments within those limits permit 
of great diversification and may be made in practically unlimited 
amount. In the instruments creating the trusts in question investments 
in securities authorized by the statutes were first referred to, then in- 
vestments in certain stocks and bonds not on the statutory list, and, in 
addition thereto, the provisions as to preferred and common stocks which 
have been set forth above. The four voluntary trusts created by Mary 
A. Bedford are dated May 5, 1917, December 4, 1926, December 11, 
1926, and December 1, 1928. The voluntary trusts created by Edward 
T. Bedford are dated February 8, 1919, December 4, 1926, December 1, 
1928, and he died May 21, 1931, leaving a will which created the testa- 
mentary trust. It is note-worthy that, while the first of these trusts 
was created in 1917, the same provisions in regard to investments are 
carried through all of them. 


Stock without any nominal or stated par value was first authorized 
by statute in 1912 in New York (Stock Corporation Law [Consol. 
Laws, c. 59] § 19, as added by Laws 1912, c. 351, § 1). Between that 
year and 1931 the issuance of such shares received legislative sanction 
in all the states with the apparent exception of four. 11 Fletcher, 
Cyclopedia Corporations, § 5090. In Connecticut, the issuance of such 
stock received legislative sanction in 1923. Public Acts 1923, Chap. 


168. Stocks without par value were common when some of these in- 
struments were executed and yet no change was made in the language. 
While it is undoubtedly true, as found by the state referee, that com- 
mon stocks without par value may be as well secured as those with 
stated par value, the creators of these trusts did not see fit in any of 
them to permit the trustee to invest in common stock other than those 
mentioned in the instruments and those which had paid cash div- 
idends upon the par value at the rate of not less than 4 per 
cent. for five years before the investment. For the court to construe 
the language of those instruments as suggested in the briefs of 
counsel for the parties, would be to permit the trustees to invest in 
stocks not authorized by the statutes for such investment to a greater 
extent than the persons who created the trusts directed. In effect it 
would be in this respect constructing altogether new trust instruments 
which the court might think to be better for the beneficiaries than those 
drawn by the persons who created the trusts themselves. There is noth- 
ing in the situation presented which warrants a deviation from the 
directions contained in the trust instruments. ‘‘The prime considera- 
tion for the exercise of the power to permit deviations from the rules 
which would otherwise control is the necessity for the preservation of 
the estate, and not merely the administration of the trust in a way to 
produce a greater benefit for its beneficiaries.’’ Russell v. Russell, 109 
Conn, 187, 199, 145 A. 648, 653, 63 A. L. R. 783. 

The other question as propounded is quite narrow. Where an issue 





570 THE BANKING LAW JOURNAL 


of preferred stock has replaced another, and there has been no change 
in the amount of the issue, the only difference being that the second 
issue bears a lower dividend rate, and the two combined have paid full 
dividends for the prescribed period, there has been no change in the 
security. Such stock fully meets the requirements of all of the instru- 
ments. Moeller v. English, 118 Conn. 509, 519, 173 A. 389, 93 A. L. R. 
1513. 

Our answer to question A, is ‘‘Yes’’ and to question B, ‘‘No.’’ 

No costs will be taxed in this court to any party. 


REVOCATION OF TRUST ON CONSENT OF ALL 
PERSONS BENEFICIALLY INTERESTED 


Engel v. Guaranty Trust Company of New York, New York Court of 
Appeals, 280 N. Y. 43, 19 N. E. Rep. 673 


The plaintiff executed a trust agreement naming the defendant 
trust company as trustee and directed that the net income be paid 
to the grantor during his life and authorized the trustee to pay to 
the grantor from time to time sums aggregating not more than 
$15,000. The agreement further provided that, upon the death of 
the grantor, the principal should be paid to his wife, should she sur- 
vive. In the event that she should not survive, then it was directed 
that the principal be paid over in accordance with valid provisions 
in the grantor’s will and that, if the grantor should die without 
making valid testamentary provision, then the principal should be 
distributed in the same manner as if the grantor had died intestate. 
Section 23 of the New York Personal Property Law provides that 
a trust of personal property may be revoked ‘‘upon the written con- 
sent of all the persons beneficially interested.’’ Pursuant to this 
provision, the donor, his wife, and a brother of the grantor, the 
donor’s ‘‘only present next of kin,’’ executed consents and notified 
the trustee that the trust had thereby been revoked. It was held 
that the trust could not be revoked in this manner. The trust agree- 
ment created a contingent remainder in favor of all the blood rela- 
tions of the grantor and it could not be assumed that he had none, 
other than his brother. 

A dissenting opinion was filed by Judge Finch and is set forth 
below. 

This reverses the decision of 254 App. Div. 117, 3 N. Y. Supp. 
(2d) 1000, which was published in the August, 1938, issue of The 
Banking Law Journal at page 602. 


Appeal, by permission, from a judgment of the Appellate Division 
of the Supreme Court in the first judicial department, entered May 17, 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §523. 
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1938, in favor of plaintiff upon the submission of a controversy pur- 
suant to sections 546-548 of the Civil Practice Act. 

I. Howard Lehman, Mortimer Brenner and Morris L. Levinson for 
appellant. The trust instrument creates remainder interests in plain- 
tiff’s distributees and they are beneficially interested in the trust. (Doc- 
tor v. Hughes, 225 N. Y. 305; Whittemore v. Equitable Trust Co., 250 
N. Y. 298; Schoellkopf v. Marine Trust Co., 267 N. Y. 358; Davies v. 
City Bank Farmers Trust Co., 248 App. Div. 380; Beam v. Central 
Hanover Bank & Trust Co., 248 App. Div. 182; Crackanthorpe v. Sickles, 
156 App. Div. 753; Court v. Bankers Trust Co., 160 N. Y. Supp. 477; 
172 App. Div. 955; 221 N. Y. 608; Hammond v. Chemung Canal Trust 
Co., 141 Mise. Rep. 158.) If the settlor’s distributees have beneficial 
interests in the principal of the trust, it may not now be revoked upon 
the consent of the former wife and the brother. (Williams v. Sage, 180 
App. Div. 1; Schoellkopf v. Marine Trust Co., 267 N. Y. 358; Clowe v. 
Seavey, 208 N. Y. 496; Kent v. Church of St. Michael, 136 N. Y. 10; 
Monarque v. Monarque, 80 N. Y. 320; Tonnele v. Wetmore, 195 N. Y. 
436; Newton v. Hunt, 134 App. Div. 325; 201 N. Y. 599; Downey v. 
Seib, 185 N. Y. 427.) 

Hugo Pollock for respondent. Under the trust instrument the 
grantor ard his former wife are the only persons beneficially interested 
in the trust, and their joint consent to revocation constitutes compliance 
with section 23 of the Personal Property Law (Cons. Laws, ch. 41). 
(City Bank Farmers Trust Co. v. Miller, 278 N. Y. 134; Whittemore 
v. Equitable Trust Co., 162 App. Div. 607; Doctor v. Hughes, 225 N. Y. 
305; Berlenbach v. Chemical Bank & Trust Co., 235 App. Div. 170; 
260 N. Y. 539.) If it be held that the trust instrument created a con- 
tingent remainder in favor of any person other than settlor’s former 
wife, the consent to revocation by his brother is, nevertheless, sufficient 
compliance with the provisions of section 23 of the Personal Property 
Law. (Corbett v. Bank of New York & Trust Co., 229 App. Div. 570; 
Thatcher v. Empire Trust Co., 243 App. Div. 480; Beam v. Central 
Hanover Bank & Trust Co., 248 App. Div. 182.) 


LOUGHRAN, J.—This controversy was submitted to the Appellate 
Division upon agreed facts pursuant to Civil Practice Act, sections 
546-548. 

On January 31, 1934, the plaintiff, as grantor, transferred and de- 
livered certain securities to the defendant, as trustee. The trust agree- 
ment directed that the net income be paid to the grantor during his 
life and authorized the trustee at any time and from time to time to 
make payments to him from the trust principal of not more than an 
aggregate of $15,000. 

It further provided: ‘‘Upon the death of the Grantor, the trust 
shall terminate and the principal thereof shall be paid to Margaret V. 
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Engel, wife of the Grantor, provided she survive the Grantor. In the 
event that the said Margaret V. Engel shall not survive the Grantor, 
then upon the death of the Grantor the principal of said trust shall be 
paid over and delivered to such person or persons and in such amount 
or amounts as may be validly provided by the Grantor in such Last Will 
and Testament of his as may be duly admitted to probate, but if the 
Grantor shall die without making valid provision for the distribution 
thereof by duly probated Last Will and Testament, then the principal 
of said trust shall be paid over and delivered to such person or persons, 
and in such shares, interests and proportions as the same would have 
been distributable if the Grantor had been the owner thereof at the time 
of his death and had died intestate.’’ 

The grantor notified the trustee that he had revoked the trust pur- 
suant to section 23 of the Personal Property Law (Cons. Laws, ch. 41) 
which provides: ‘‘ Upon the written consent of all the persons beneficially 
interested in a trust in personal property or any part thereof heretofore 
or hereafter created, the creator of such trust may revoke the same as 
to the whole or such part thereof, and thereupon the estate of the trus- 
tee shall cease in the whole or such part thereof.’’ 


Margaret V. Engel and the grantor are now divorced. One of the 
agreed facts is that James Mack Engel, a brother of the grantor, is his 
only present next of kin. Another is: ‘‘No persons other than the said 
Margaret V. Engel and said James Mack Engel would be entitled un- 
der the intestacy laws of the State of New York to share in the dis- 
tribution of the personal property of the plaintiff, were the plaintiff 
at this time to die intestate.’’ It is also stipulated that both Margaret 
V. Engel and James Mack Engel are of full age and that both have 
validly consented that the trust be revoked and the principal thereof 
transferred and paid over to the plaintiff-grantor. 


‘‘The controversy submitted for decision is whether upon the fore- 
going facts, the plaintiff is entitled to judgment revoking the said agree- 
ment of trust dated January 31, 1934, and directing the defendant to 
deliver to him the assets in its possession as trustee thereunder, upon 
payment of its lawful commissions and expenses.’’ The Appellate Di- 
vision gave such judgment to the plaintiff-grantor, taking the ground 
that the trust agreement did not express his purpose to create re- 
mainders in those who will be his distributees, and that contrariwise it 
did express his purpose to keep back a reversion for himself. 


We think the reasoning of our opinion in Whittemore v. Equitable 
Trust Co. (250 N. Y. 298) commits us to just the opposite conclusion. 
There the question was whether a trust agreement reserved a reversion 
to the settlors or created remainders in their distributees. We held the 
latter alternative was the one intended. The chief reason for that view 
was the circumstance that the only provision which the settlors made for 
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control by them of the trust principal gave them no power save that of 
testamentary disposition thereof. (Id. 301, 303.) 

The instrument now before us likewise fails to provide for an assign- 
ment of the trust principal by the grantor. Its terms, moreover, admit 
of exercise of the reserved power of testamentary appointment only in 
the event of the grantor’s survivorship of the remainderman, Margaret 
V. Engel. Significant, too, is the omission of any provision for return 
of the trust principal to this grantor beyond the $15,000 which he ex- 
pressly retained the right to draw down. In this last aspect (though 
the total value of the corpus does not appear), the purpose of the 
grantor fully to divest himself of any other reversionary interest in this 
trust is clearer to a degree than was the like intent of the settlors which 
the court found in the Whittemore case—for there the settlors were 
to have the principal again on their survival of both life beneficiaries. 

It is true that our opinion in the Whittemore case assumed that 
transfers of personal property are embraced by the ancient rule ‘‘that 
a reservation to the heirs of the grantor is equivalent to the reservation 
of a reversion to the grantor himself.’’ (Doctor v. Hughes, 225 N. Y. 
305, 310.) But this rule (as the Doctor and Whittemore cases show) 
is with us no more than a prima facie precept of construction which 
may serve to point the intent of the author, when the interpretation of 
a writing like this trust agreement is not otherwise plain. Inasmuch 
as for us that rule has now no other effect, it must give place to a 
sufficient expression by a grantor of his purpose to make a gift of a 
remainder to those who will be his distributees. We find in the present 
instance an adequate disclosure by the trust agreement of a purpose in 
the mind of this grantor to vest his presumptive heirs with rights which 
it would be beyond his power to defeat, except by testamentary provision. 

Although it is not an agreed fact that persons now living (other than 
James Mack Engel) are blood relatives of the grantor, it is quite im- 
possible to make a different assumption. Every human being born in 
lawful wedlock has an ancestry that burgeons out into vast numbers 
when you get into the higher branches of his family tree. From any 
one of the ancestors of this grantor may stem another family line that 
is related to him by consanguinity. This whole group has a contingent 
remainder created by this trust, indenture. ‘‘They take as purchasers 
through a beneficial right derived from the trust instrument, and all 
who have a share in that right and who may, by survival or other event, 
become members of the class entitled to the remainder have a beneficial 
interest in the trust which cannot be destroyed without their consent.”’ 
(Schoellkopf v. Marine Trust Co., 267 N. Y. 358, 363.) It is unneces- 
sary to say whether there is any significance in the possibility that 
among that class may also be persons who are yet unborn. 

Should it be thought that we have here let counsels of rigor have 
their way, it may also be called to mind that a solemn document is to 
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be faithfully construed according to its terms as written by the parties. 

The judgment of the Appellate Division should be reversed and 
judgment directed for the defendant Guaranty Trust Company of New 
York as trustee, ete., in accordance with this opinion, with costs payable 
out of the trust. 


FINCH, J. (dissenting).—In accordance with the provisions of the 
Personal Property Law (§ 23) a trust in personal property may be 
revoked by the creator upon the written consent of all persons bene- 
ficially interested therein. The question here presented is whether all 
those beneficially interested in the trust have consented. The settlor 
and his former wife, the life tenant, have duly consented. By way of 
abundant caution the only next of kin of the settlor has likewise duly 
consented. 

No rule of property has been better established over the course of 
the years than that a trust to pay the income thereof to the grantor and 
the principal upon his death to those who would take in intestacy unless 
otherwise appointed by the will of the grantor effects merely a reversion 
in the grantor and the next of kin take by descent and not by remainder. 
(Doctor v. Hughes, 225 N. Y. 305; Berlenbach v. Chemical Bank & 
Trust Co., 235 App. Div. 170; affd., 260 N. Y. 539; City Bank Farmers 
Trust Co. v. Miller, 278 N. Y. 134.) 

The facts are clear. The trust instrument, as pointed out by the 
Appellate Division in an opinion carefully written, plainly shows that 
the settlor established a life trust for himself, a remainder to Margaret, 
if she survives him, and a reversion in himself should Margaret pre- 
decease him. Beyond this plaintiff made no disposition of his estate. 
Outside of his former wife Margaret who consents, the settlor alone 
has the power to dispose of the property by will or if he dies without 
so doing, it goes to his next of kin. In either event it would go as his 
property. (City Bank Farmers Trust Co. v. Miller, supra.) A further 
indication that the grantor intended to retain a reversion in the prin- 
cipal subject only to the remainder interest of Margaret is the provision 
in the agreement giving the grantor the right to withdraw from the 
principal a sum not exceeding $15,000. 

In Schoellkopf v. Marine Trust Co. (267 N. Y. 358, 363) we said: 
‘‘If the settlor had retained a reversion which would pass upon his 
death to his ‘heirs’ or next of kin, then no consent would be necessary 
from them. They would then take, ... through succession to the interest 
of the settlor and he could consent to the destruction of that interest. 
(Doctor v. Hughes, 225 N. Y. 305.)’’ 

Plaintiff is entitled to judgment revoking the trust instrument. 

Crane, Ch. J., Lehman, O’Brien and Hubbs, JJ., concur with Lough- 
ran, J.; Finch, J., dissents in opinion in which Rippey, J., concurs. 

Judgment accordingly. 
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DIRECTORS SECURING THEMSELVES 
AGAINST LIABILITY ON 
DEPOSITORY BOND 





People’s Bank of Butler v. Allen, Supreme Court of Missouri, 125 S. W. 
Rep, (2d) 829 





A bank, upon receiving deposits of county and city funds gave 
depository bonds which each member of the board of directors signed 
as surety. The board then adopted a resolution directing the presi- 
dent and cashier to set aside and place in the hands of a named 
trustee bills receivable belonging to the bank in an amount not less 
than the amount of the bonds nor more than twice the amount. Upon 
the failure of the bank, it was held that the transaction was unlaw- 
ful and that the receiver was entitled to take over the bills receiv- 
able held by the trustee. 


It appeared that the directors had acted in entire good faith and 
after consulting legal counsel. The fact that the bank might have 
pledged its assets directly to the county and city as security for their 
deposits.was held to be not an element in the case. The bank did 
not so pledge its assets. What happened was something entirely dif- 
ferent. 


Action in replevin by the People’s Bank of Butler, a corporation, 
by O. H. Moberly, commissioner of finance of the state of Missouri, in 
charge thereof, against C. A. Allen. From a judgment in favor of the 
plaintiff, the defendant appeals. 

Judgment affirmed. 

John A. Silvers, of Butler, and J. R. Nicholson, Leslie M. Crouch, 
and L. M. Crouch, Jr., all of Harrisonville, for appellant. 

H. E. Sheppard, of Butler, for respondent. 


HAYS, P. J.—This is an action in replevin brought by the Com- 
missioner of Finance (O. H. Moberly) of the State of Missouri, and 
presently maintained by his substituted successor in office (R. W. Holt), 
in charge of the People’s Bank of Butler, in process of liquidation, for 
the recovery of certain assets of the bank which are described in the 
petition. It is admitted that the described assets are now held by the 
appellant in the capacity of successor trustee in place of one Alva Deer- 
water (now deceased) under the hypothecation of said assets as made 
by the Board of Directors of said bank to secure themselves from liabil- 
ity resulting to them as sureties of the bank on its bonds given the 
county of Bates and the city of Butler, respectively, both of which had 
selected the bank as depository for aliquot parts of the public funds 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §392. 
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of the county and city respectively. Each bond was in the sum of 
$24,000. The bond given by the People’s Bank was executed by that 
institution as principal, and each and every one of its directors as 
sureties, in manner and pursuant to authorization as follows: 

The bank directors, in meeting assembled, in passing the resolu- 
tion authorizing the bank’s bond made an order that the president and 
the cashier ‘‘assign, set apart and maintain as security to the sureties 
on the bond (all members of the board) bills receivable belonging to 
said bank in a sum not less than $40,000 nor more than double the 
amount of the penalty of said bond, for the purpose of securing said 
bondsmen against loss by reason of their obligation on said bond; said 
president and cashier are further authorized and empowered, from time 
to time, to take up any of the bills receivable so put up as security and 
to substitute other bills receivable in place of any so taken up; all se- 
curity so put up to be returned to the bank when said bondsmen are 
released from liability on said bond. Alva Deerwater is named as trustee 
to receive and hold said collateral security for the benefit of the sureties 
on said bond.”’ 

In the order of the county court designating the bank as depository 
it was further provided that the designated depository furnish a bond 
in proper form for the amount above stated, ‘‘to be signed by not less 
than five owners of unencumbered real estate of value equal in amount 
to the bond, or more.’’ 

Only two of all the directors could meet this requirement when the 
bond was presented. The county court approved and accepted the same. 

Said notes were all taken out of the possession of the bank before the 
assets of the bank were turned over to the Commissioner of Finance and 
copies of them substituted in the bank’s files. All the original notes 
so taken out were held and are now retained by the appellant. 

In all published statements of the condition of the affairs of said 
bank prior to the Commissioner of Finance’s taking over of the bank, 
said assets were included as assets of the bank. 

When the bank thereafter was placed in liquidation Bates county 
had there on deposit $9,134.39. Suit was brought therefor by the county 
and judgment was rendered for said sum against the bank and said 
members of the Board of Directors as sureties on the bank’s bond. The 
greater part of said judgment has been paid from the assets of the 
bank, leaving, however, a very substantial remainder due and unpaid. 
No part of the judgment has been paid by the sureties, and for the re- 
mainder the county has filed a preference claim, now pending. 

A like condition of affairs exists with respect to the city of Butler 
and its depository, the Farmers Bank and the city’s unsatisfied judg- 
ment for $4,935 against the Farmers Bank; and also with respect to 
a number of townships of the county, which operates under the Town- 
ships Organization plan. 
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It is claimed, and not disputed, that the bank directors and the ap- 
pellant acted in the premises, after consulting legal counsel, in good 
faith and in the belief that their plan and their action thereunder 
would be lawful and to the interest of the bank. 

The judgment of the trial court was in favor of the plaintiff. Hence 
this appeal by the trustee. 

The question here presented is whether the course so pursued by the 
bank, acting through its board of directors, was intra vires, as contended 
by the appellant, or whether it was ultra vires and void as contended 
by respondent. 

It is contended, first, that the policy of Missouri as gathered from 
the Constitution and the statutes, requires security for public funds; 
and, second, the bank had the right to pledge its assets to secure such 
public funds and the county and the city had the right to take these 
pledges in addition to any statutory requirements for bond. As sup- 
porting the second proposition the following are authorities cited from 
this jurisdiction: Consolidated School District No. 4 of Texas County 
vy. Citizens’ Savings Bank, 223 Mo. App. 940, 21 S. W. 2d 781; French, 
Commissioner of Finance, v. School District No. 20 of Seott County, 
223 Mo. App. 53, 7 S. W. 2d 415; Huntsville Trust Company v. Noel, 
321 Mo. 749, 12 S. W. 2d 751; Marion County v. First Savings Bank 
of Palmyra, 336 Mo. 675, 80 S. W. 2d 861. 

These cases, while similar among themselves, are not similar to the 
case at bar on the facts. They apply the doctrine of ‘‘trust ex maleficio’’ 
as between the depository and the depositor. For instance, where the 
depository had failed to qualify in that it gave a bond in an amount less 
than required by the governing statute. Marion County case, supra. 
No specific pledging of assets to indemnify sureties on the depository’s 
bond was involved. Moreover, the assets here involved were not pledged 
to the county or city ‘‘in addition to any statutory requirement’’ or in 
any other manner. The bonds conformed to the then governing statutes 
[as case was tried in 1936], R. S. 1929, Sections 6794 and 12187, Mo. 
St. Ann. §§ 6794, 12187, pp. 5611, 6459, which required: 

The first section: ‘‘. . . it shall be the duty of the banking corpora- 
tion . . . so selected to execute a bond payable to the city . . . with 
not less than three solvent sureties, who shall own unencumbered real 
estate in the state of as great value as the amount of said bond .. .’”’ 

The latter section provides: ‘‘. . . it shall be the duty of each suc- 
cessful bidder [as depository] to execute a bond payable to the county 

. with not less than five solvent sureties, who shall own unencumbered 
real estate in this state of as great value as the amount of said bond, 
or with a surety or trust company authorized by the laws of this state 
to execute bonds as surety: . . . in lieu of real, estate as security bonds 
of the United States or of the State of Missouri’”’ to be ‘‘deposited as 
the court may direct .. .’’ 
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What has been said above applies likewise to appellant’s next con- 
tention that the assets that were hypothecated to him and to his pred- 
ecessor in the trust arrangement were held in trust for the obligees of 
the bonds, i.e., the county and the city. The rule invoked does not 
apply where the agreement is, as here, personal to the surety for his in- 
demnity only, and not for the discharge of his liability, courts in cases 
in the latter class holding that the creditor acquires no equity to en- 
force the covenant. 21 R. C. L. p. 1094, § 132. 

Nor do we think the appeliant’s (trustee of the securities for the 
directors) next contention has any merit. He asserts that the bank 
had a right to pledge its assets for the purpose of borowing money, and 
as the sureties on the bond were acting in good faith lending their credit 
to the bank whereby the bank was benefited and hence the sureties 
on the bond could lawfully be secured by assets of the bank. The ques- 
tion of whether the bank had the power to pledge its assets for money 
borrowed is not an element of the case—it did not do so. True, or- 
dinarily the making of a deposit in a bank creates the relationship of 
debtor and creditor between the bank and the depositor. The receipt 
of deposits is the normal and essential function of a bank; its capital 
is only a nucleus. It is too plain for more than a passing comment that, 
in the commercial sense, borrowing by a bank is very generally under- 
stood as being quite different from receiving general deposits—save in 
the one particular just noted. 

The last proposition advanced by the appellant is that if the trust 
arrangement for hypothecation of assets here in question was ultra 
vires, then the bank, since it received all the benefit therefrom, cannot 
recover the possession without repaying the benefits obtained. The lead- 
ing ease cited in support is Farmers & Traders Bank v. Harrison et al., 
321 Mo. 815, 12 S. W. 2d 755. That was an action on bond signed by 
the bank cashier and five of the nine directors as individual sureties 
to secure general depositors. The bond was held not absolutely void as 
contrary to public policy, so as to prevent recovery on the contract 
under the theory of estoppel, since no part of the bank’s assets was 
divested, and the only effect of the bond was to express the contract 
and give the depositor advantage of personal securities. It is apparent 
this authority lends this appellant no support. 

In the present case a large portion of the bank’s assets was divested, 
and devoted to indemnifying against loss all the directors. There can 
be no application here of the rule invoked by appellant, to wit: ‘‘A 
creditor is entitled to enforce for his own benefit any securities which 
the principal has given his surety by way of indemnity.’’ R. C. L. 
citation, supra. The agreement of the bank for the hypothecation of 
the assets to indemnify the directors did not rise to the dignity of a 
contract. This is the established rule: ‘‘Since a person cannot enter 
into an agreement with himself, nor maintain an action against himself, 





THE BANKING LAW JOURNAL 579 


it follows that two or more parties are essential to every contract. One 
cannot enter into a contract with himself or with himself and others, 
and even though he acts in different capacities ...’’ 13 C. J. pp. 261- 
262, § 438, citing in footnote Watson Seminary v. Pike County Court, 
149 Mo. 57, 50 S. W. 880, 45 L. R. A. 675, inter alia. Notwithstanding 
their good faith in the premises, the directors were dealing with them- 
selves and safeguarding their own protection as against creditors of 
the bank generally whose protection was correspondingly lessened ; and 
by the published statements of the former it may be assumed the latter 
were misled to rely unduly upon the soundness of the bank. 

A well considered case on all fours with the instant case is Frank- 
ford Exchange Bank v. McCune, Mo. App., 72 S. W. 2d 155. We have 
reached the same conclusion that was reached there. 

We are of the opinion that the judgment of the trial court should 
be sustained. It is so ordered. All concur. 


PLEDGEE BANK NOT ENTITLED TO CARS AS 
AGAINST BORROWER’S TRUSTEE IN 
BANKRUPTCY 


Taplinger (defendant) v. Northwestern National Bank in Philadelphia 
(plaintiff) ; In re Mid-City Motor Sales, Inc., United States Circuit 
Court of Appeals (Third Circuit), 10 Fed. Rep. (2d) 274 


The plaintiff bank loaned money to an automobile dealer on the 
security of automobiles. The dealer gave the bank a note for the 
amount of the loan, a certificate of title to each car, issued by the 
Secretary of State and a bill of sale. Om each certificate was noted 
the encumbrance in favor of the bank. At the same time, the 
parties executed lease agreements whereby the bank leased each car 
to the dealer. The bank never took possession of any of the cars. 
The dealer subsequently became bankrupt and the bank sought to 
recover the automobiles in a reclamation proceeding against the 
dealer’s trustee in bankruptcy. It was held that the bank was not 
entitled to the automobiles. The rights of the parties were neces- 
sarily decided under the laws of Pennsylvania. The Pennsylvania 
statute (Act May 25, 1933, P. L. 1059, §208, P. S. Pa. §38) provid- 
ing that a certificate of title of an automobile showing a lien should 
be adequate notice to creditors and purchasers of the existence of 
the lien, the court held, applies only to ‘‘changes of ownership by 
operation of law and judicial sale,’’ citing Kauffman & Baer v. 
Monroe Motor Line, 124 Pa. Super. Ct. 27, 187 Atl. Rep. 296. Said 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1269. 
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the court: ‘‘The certificates of title involved in the present case 
were issued to the bankrupt before bankruptcy and no new cer- 
tificates of title containing notations of the appellee’s lien were issued 
to the trustee to whom title to the pledged vehicles passed by opera- 
tion of law. Consequently the recording act provided by the amend- 
ment to Section 208, as its scope has been restricted by the construc- 
tion placed upon it in the Kauffman & Baer Case, can have no 
application to the case before us.”’ 


Proceeding in the matter of the Mid-City Motor Sales, Inc., bank- 
rupt, wherein the Northwestern National Bank in Philadelphia filed a 
reclamation petition against Matthew Taplinger, trustee in bankruptcy 
of the estate of the Mid-City Motor Sales, Inc., bankrupt, to recover 
automobiles securing loans made by the petitioner to the bankrupt. 
From a decree affirming an order of the referee allowing the reclama- 
tion petition and awarding the automobiles to the petitioner, the trustee 
in bankruptcy appeals. 

Decree reversed. 

Emil F. Goldhaber and Aarons, Weinstein & Goldhaber, all of Phila- 
delphia, Pa., for appellant. 

Robert B. Ely, 3d, and Buckman & Buckman, all of Philadelphia, 
Pa., for appellee. 


MARIS, C. J.—This is an appeal from a decree of the District Court 
for the Eastern District of Pennsylvania. Mid-City Motor Sales, Inc., 
was adjudicated a bankrupt and the appellant herein elected trustee. 
The bankrupt was a dealer in automobiles and as part of its business 
took in used cars as ‘‘trade-ins.’’ It borrowed from the appellee here- 
in, Northwestern National Bank in Philadelphia, on the security of the 
used cars. The procedure followed was for the bankrupt to give the 
appellee a note for the amount of the loan, a certificate of title to the 
used car issued by the Secretary of the Commonwealth of Pennsylvania, 
‘with an encumbrance noted thereon in favor of the appellee for the 
amount of the loan, and a bill of sale. At the same time the parties 
executed a lease agreement whereby the appellee leased the automobile 
to the bankrupt. It is an undisputed fact that the appellee never took 
possession of any of the automobiles. After the notes matured and the 
bankrupt failed to meet the payments the appellee filed a reclamation 
petition. The referee allowed the reclamation petition and awarded the 
automobiles to the appellee. The District Court dismissed the trustee’s 
petition for review and affirmed the order of the referee. 

The issue for our determination is whether in Pennsylvania a pledgee 
of a motor vehicle is entitled to reclaim it from the trustee in bankruptcy 
of the pledgor where the pledgee has never taken possession of it, but 
has had his lien noted by the Secretary of the Commonwealth on the 
certificate of title which was issued to the pledgor prior to bankruptcy. 
This question must be determined by the law of Pennsylvania. 
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It was early held in that state that the pledge of a chattel, without 
transfer of possession, was void as to bona fide purchasers, pledgees and 
execution creditors. Clow v. Woods, 5 Serg. & R., Pa., 275, 9 Am. Dec. 
346. The rule was based upon the proposition that such persons are 
likely to be misled by the pledgor’s retention of possession into the 
belief that he is entitled to deal with the chattel as his own. It was 
accordingly held that the rule applied only to those who had acquired 
rights in the chattel without notice of the pledge sought to be enforced. 
Newman v. Globe Indemnity Co., 275 Pa. 374, 119 A. 488. The pledge 
is, however, perfectly valid as between the pledgor and pledgee and 
creates an equitable lien enforceable against the chattel in the hands, 
not only of the pledgor, but also of his personal representatives, vol- 
untary assignees and purchasers or encumbrances with notice. Davis 
v. Billings, 254 Pa. 574, 581, 99 A 163. It is enforceable against those 
who have notice of the pledge even though possession is retained by 
the pledgor, if such retention is with the consent of the pledgee. Col- 
lins’ Appeal, 3 Penny., Pa. 333. 

In the case before us the trustee in bankruptcy had the status of an 
execution creditor without actual notice of secret liens. Consequently, 
unless the notation of the lien of the pledge upon the certificates of 
title to the pledged motor vehicles rendered the pledge enforceable as 
against execution creditors without actual notice, it was not enforceable 
against the trustee and the appellee was not entitled to reclaim the 
pledged vehicles from him. The appellee urges, however, that the nota- 
tion upon the certificates of title issued by the Pennsylvania Secretary 
of the Commonwealth of the lien of the pledge in its favor constituted 
constructive notice to creditors of its lien and rendered, unnecessary its 
taking physical possession of the motor vehicles pledged. As authority 
for this proposition the appellee points to the provisions of the Pennsyl- 
vania Act of May 25, 1933, P. L. 1059, 75 P. S. § 38, which amended 
Section 208 of the Pennsylvania Motor Vehicle Code, Act May 1, 1929, 
P. L. 905. This section is a part of Article II of the Motor Vehicle 
Code, 75 P. S. Pa. § 31 et seq., which provides for certificates of title 
for motor vehicles. Section 203 of that article, as amended by Act 
June 22, 1931, P. L. 751, 75 P. S. § 33, provides that such a certificate 
of title shall include a statement of any liens or encumbrances which 
the applicant for the certificate may show to be on the motor vehicle, 
together with the name and address of the holder or holders thereof. 
The Act of May 25, 1933, amended the first paragraph of Section 208 
so as to read as follows: 

‘*Section 208. Change of Ownership by Operation of Law and Judi- 
cial Sale—TIn case of the transfer of ownership or possession of a motor 
vehicle by operation of law, as upon inheritance, devise or bequest, order 
in bankruptey, insolvency, replevin, or execution sale, or whenever a 
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motor vehicle is sold at public sale to satisfy storage or repair charges, 
or repossession is had upon default in performance of the terms of a 
lease, contract of conditional sale, or other like agreement, it shall 
thereupon become the duty of the person from whose possession such 
motor vehicle was taken, if there are no liens, encumbrances, or legal 
claims thereon, and without prejudice to his rights in the premises imme- 
diately to surrender the certificate of title for such motor vehicle to the 
person to whom possession of such motor vehicle has so passed. The 
secretary, upon surrender of prior certificate of title, or, when that is 
not possible, or when the certificate of title for such motor vehicle is 
held by a person holding a first lien, encumbrance, or legal claim thereon, 
upon presentation of satisfactory proof to the secretary of ownership 
and right of possession to such motor vehicle, and upon payment of the 
fee prescribed in this act, and presentation of application for certificate 
of title, may issue to the applicant to whom possession of such motor 
vehicle has so passed a certificate of title thereto; but where a first 
lien, encumbrance, or legal claim upon such motor vehicle is held by 
another, the secretary shall deliver the said certificate of title, contain- 
ing thereon a statement of the liens, encumbrances, or legal claims upon 
such motor vehicle, to the person holding such first lien, encumbrance, 
or legal claim, which shall be retained by such person until the entire 
amount of such first lien, encumbrance, or legal claim is fully paid by 
the owner of said motor vehicle, when the said certificate of title shall 
be delivered to said owner by the person who held the first lien, encum- 
brance, or legal claim, with proper evidence of satisfaction of same. A 
corrected certificate of title, without statement of liens, encumbrances, 
or legal claims, shall be issued by the secretary, upon request of the 
owner, when the original certificate of title is returned with proper 
evidence that all said liens, encumbrances, or legal claims have been sat- 
isfied, or when the original certificate of title cannot be returned, and 
proper evidence is produced that all said liens, encumbrances, or legal 
claims have been satisfied. The certificate of title, when issued by the 
secretary, showing a lien or encumbrance shall be adequate notice to the 
Commonwealth, creditors, and purchasers that a lien against the motor 
vehicle exists, and failure to transfer possession of the vehicle shall not 
invalidate said lien or encumbrance: Provided, That the secretary shall 
not ineur any personal liability in carrying out the provisions of this 
section or in furnishing any information from the records of the depart- 
ment with respect to the existence or nonexistence of any lien or en- 
cumbrance on any motor vehicle.’’ 

The appellee (bank) concedes that the certificate of title issued under 
Article II of the Motor Vehicle Code is not a muniment (documentary 
evidence) of title which establishes the ownership of the vehicle but is 
merely intended to protest the public against theft and to facilitate the 
recovery of stolen automobiles. Braham & Co. v. Steinard-Hannon M. 





THE BANKING LAW JOURNAL 583 


Co., 79 Pa. Super. 19. The appellee urges, however, that the last sen- 
tence of the amendment just quoted introduced into the Act a record- 
ing provision, the effect of which is to provide a method whereby con- 
structive notice of a lien or encumbrance placed upon a motor vehicle 
may be given to creditors of and purchasers from the pledgor so as to 
bind them and make the pledge valid without requiring the pledgor to 
give up physical possession to the pledgee. That such was the intent of 
the amending act would seem to be manifest from the language of the 
sentence referred to. Certain it is that that sentence expressly provides 
that the notation of the lien or encumbrance upon the certificate of 
title of a motor vehicle ‘‘shall be adequate notice to the Commonwealth, 
creditors, and purchasers that a lien against the motor vehicle exists.’’ 
The appellee argues that since, under the settled law of Pennsylvania, 
purchasers and creditors with notice are bound by a pledge which is 
valid between the parties, even though no transfer of possession has 
taken place, the effect of the amendment to Section 208 is to eliminate in 
the situations it describes the requirement for such a transfer of pos- 
session. This, the appellee says, is clear from the statutory language 
that ‘‘failure to transfer possession of the vehicle shall not invalidate 
said lien or encumbrance.’’ This view of the effect of the amendment 
was taken by the writer of the present opinion in speaking for the court 
below in the case of In re Fell, D. C., 16 F. Supp. 987, and was accepted 
by that court in the present case. 

The appellant (trustee in bankruptcy) argues, however, that since 
the provisions of the amendment upon which the appellee relies were 
added to Section 208 which related only to changes of ownership by 
operation of law and judicial sale, those provisions must likewise be 
construed as applying only to certificates of title issued after such 
changes of ownership and not to certificates generally. Such a con- 
struction is far from obvious, however, since the reference in the sentence 
relied on is not to ‘‘Such certificates of title’’ or to ‘‘The certificates of 
title issued under the provisions of this section.’’ On the contrary the 
language used—‘‘The certificate of: title, when issued by the secretary 
... Shall be adequate notice . . .’"--would seem to be sufficiently general 
to refer to any certificate issued under Article II, particularly when 
considered in connection with the title of the amending act which stated 
its purpose to be to amend section 208, not only ‘‘by providing for the 
continuance of a lien on motor vehicles where ownership is changed by 
operation of law or judicial sale,’’ but also by ‘‘determining the effect 
of the issuance of a certificate of title showing a lien or encumbrance.’’ 
This was certainly not notice of an intention to make such a determina- 
tion with regard to a limited class of certificates only but indicates that 
all certificates were intended to be dealt with. This would also seem 
to be so in view of the absence of any logical reason for limiting the 
recording provision to those certificates only which are issued after a 
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change in ownership by operation of law or judicial sale with the curious 
result of validating after such a change in ownership liens which were 
invalid before it. 

This brings us to the consideration of the case of Kauffman & Baer 
v. Monroe Motor Line, 124 Pa. Super. 27, 187 A. 296, the opinion in 
which had not been reported when the Fell Case was decided. The 
appellant urges that in the Kauffman & Baer Case the Superior Court 
of Pennsylvania placed the construction upon the Act of 1933 for which 
it contends. In that case a chattel mortgagee of two motor trucks whose 
lien had been noted on the certificates of title of the trucks but who did 
not have possession of them sought in a sheriff’s interpleader proceeding 
to recover them from a creditor of the mortgagor which had attached 
them without actual notice of the mortgage lien. There had been no 
transfer of ownership by operation of law or judicial sale. In the 
interpleader proceeding the attaching creditor filed an affidavit of 
defense raising the question of law that the mortgagee had failed to 
state a claim to the trucks which was good as against it. This was sus- 
tained by the Court of Common Pleas and by the Superior Court on 
appeal. An examination of the opinion of that court indicates that it 
passed upon the construction to be placed upon the amendment made 
by the Act of 1933 to Section 208 of the Motor Vehicle Code. While the 
opinion of the Court contains no discussion of the language of the 
amendment and does not clearly indicate the basis for its conclusion 
the Court unquestionably held that the last sentence of the amendment 
to Section 208 did not apply to the certificates of title there involved 
which had been issued before a change of ownership by operation of 
law. At least we can take no other meaning from that portion of the 
opinion of the Court in which it is said [page 298]: 

‘The amendment of May 25, 1933, P. L. 1059, § 1, to section 208 of 
the Motor Vehicle Code (75 P. S. § 38), referred to in the supplemental 
briefs, has no application here. That section relates only to changes 
of ownership ‘by operation of law and judicial sale.’ It is sufficient to 
say that our Legislature has passed no statute requiring or even per- 
mitting the recording of such chattel mortgages as are here involved 
and thus giving notice to all the world.’’ 

It must be said that unless the sentence added to Section 208 by 
the Act of 1933, which in substance does just what the Superior Court 
says has not been done, was not called to the attention of that Court, 
it is difficult to understand the last sentence of the opinion just quoted. 
If it was not called to the attention of that Court then clearly the ques- 
tion before us was not intended to be decided. 

However, since it was squarely raised by the facts of the Kauffman 
& Baer Case, the decision in that case amounts to a construction of the 
statute by a Pennsylvania appellate court of high authority which we 
must accept as binding upon us, even though if the matter were open 
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for our consideration a different conclusion might well be reached. The 
certificates of title involved in the present case were issued to the bank- 
rupt before bankruptcy and no new certificates of title containing nota- 
tions of the appellee’s lien were issued to the trustee to whom title to 
the pledged vehicles passed by operation of law. Consequently the 
recording act provided by the amendment to Section 208, as its scope 
has been restricted by the construction placed upon it in the Kauffman 
& Baer Case, can have no application to the case before us. It follows 
that the appellee was not entitled to reclaim the motor vehicles in ques- 
tion and that the decree of the Court below which confirmed the order 
of the referee granting its petition for reclamation must be reversed. 


DEPOSIT OF OVERDRAFT CHECKS IN 
DRAWEE BANK 


First National Bank at Paris (defendant) v. McKeen (plaintiff), Su- 
preme Court of Arkansas, 127 S. W. Rep. (2d) 142 


Where a person deposits in his account in a bank checks drawn 
by another depositor on the same bank and credit for the amount 
of the checks deposited is given to the depositor, the bank will not 
be permitted (upon discovering that the checks are overdrafts, or 
are drawn against uncollected items which afterwards prove un- 
collectible), to charge the checks back against the depositor’s account. 


There have been a number of earlier decisions in accord with this 
holding. These decisions take the view that there is no difference, 
in such a case, between making payment of the check in money and 
making payment by a transfer to the credit of the holder. In either 
event the bank has the option to receive or reject the check upon 
presentment, or to receive it upon such conditions as may be agreed 
upon. If it pays the check to a bona fide holder, the transaction is 
closed so far as the holder is concerned; the bank cannot recover 
the money back from him. And the same is true if it credits his 
account with the amount of the check; there is a final payment which 
cannot be revoked. 


Judge Holt filed a dissenting opinion which makes good sense 
and certainly makes good reading. This rule here applied is one 
of the rules which were established in a day when bank depositors 
were few and bank checks not nearly so plentiful as they are today 
and when, consequently, a bank might be expected to ascertain imme- 
diately whether a check drawn by one depositor and offered for 
deposit by another depositor is drawn against sufficient funds. As 
Judge Holt remarks: ‘‘The effect of this decision is that when cus- 
tomers, such as large department stores in the larger cities of this 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1140 
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state, that accept literally hundreds of checks daily, go to make their 
deposits, the bank teller, before crediting the grand total of these 
checks on the passbook of this depositor, must leave his cage, go back 
to the bookkeeper and ascertain whether each one of these hundreds 
of checks is good. This might conceivably take hours while the line 
of customers waited. Such a rule would, in my opinion, paralyze 
banking and is not the law of this state.”’ 


Judge Holt’s opinion is based on the fact that a custom had 
grown up between the plaintiff depositor and the defendant bank 
by which the bank was permitted to return to the depositor checks 
deposited by him and later found to be overdrafts. The earlier 
checks it seems were few and small in amount; the present litigation 
involves checks aggregating $776.31. The dissenting opinion is also 
based on a clause printed on the reverse side of the bank’s deposit 
slips, reading: ‘‘Any item drawn on this bank not good at the close 
of business on day deposited [may be charged back].’’ The pre- 
vailing opinion, however, points out that the right to charge back, 
given by this clause, was not exercised before the close of business 
on the day of deposit, but on some subsequent day. 


Suit by J. W. McKeen against the First National Bank at Paris 
arising out of the defendant’s charging plaintiff’s account with certain 
cheeks which were received as part of a deposit with which plaintiff was 
credited. From an adverse decree, defendant appeals. 

Affirmed. 


Arnett & Shaw, of Paris, for appellant. 
White & White, of Paris, and J. M. Smallwood, of Russellville, for 
appellee. 


GRIFFIN SMITH, C. J.—This appeal questions a decree finding 
that First National Bank at Paris did not have the right to charge 
appellee’s account with certain checks drawn on it by Blue Ribbon Cor- 
poration, such checks having been received as part of a deposit with 
which appellee was credited. 

The checks were issued Saturday, February 29, 1936, payable to 
laborers in mines distant from Paris. Appellee cashed some of the 
checks. Others were accepted in trade or on account, such transactions 
having occurred on Saturday at appellee’s store. The bank closed at 
3 o’clock. Appellee insists that checks aggregating $776.31, and other 
checks, were cashed by him just as the bank was closing Saturday 
afternoon, and that he received $898. Appellant’s explanation is that 
appellee presented the checks Monday, March 2, in connection with a 
deposit ; that an adding machine slip was attached to the deposit ticket, 
showing a total of $1,515.43 in checks. Five hundred dollars cash was 
deducted and paid to appellee, whose account was credited with the 
difference of $1,015.43. It is not clear whether all checks comprising 
the claim of $776.41 were with the Monday deposit, or some were in- 
eluded in the list cashed Saturday. 
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It is admitted by Blue Ribbon Corporation’s secretary that the 
checks were issued to workers February 29, but were dated March 2— 
this for record purposes. If appellee accepted checks February 29 post- 
dated March 2, he did so with notice. However, the issue was intended 
for release on the 29th, and if the bank in these circumstances cashed 
them for appellee, the fact that prima facie they were not payable until 
March 2 is immaterial. 

The bank’s original ledger sheet, showing Blue Ribbon Corporation’s 
account, reveals that 129 checks were cashed from February 17 to Feb- 
ruary 28. On the 28th Blue Ribbon’s credit balance was $50.64. Feb- 
ruary 29, $999 was deposited, and $1,498.50 was deposited March 2. 
Balance at the close of business March 2 was $2,475.80. 

The February 29th credit was established through deposit of a check 
for $1,000 drawn in favor of Blue Ribbon Corporation by United Sales 
Company of Kansas City, Missouri, less exchange of $1. The $1,498.50 
credit resulted from deposit of a $500 check drawn by Independent 
Lumber & Coal Company, of St. Joseph, Mo., and a $1,000 check of 
United Sales Company, less exchange of $1.50. The checks were drawn 
on Missouri Valley Trust Company, of St. Joseph. 

According to appellant’s (bank’s) agents, the bank received a tele- 
gram from St. Joseph Monday afternoon near 4 o’clock stating that 
payment had been stopped on the three checks deposited by Blue Ribbon 
Corporation. Appellee (plaintiff) says he was called by the bank about 
6 o’clock Monday evening (after dark) and was told not to accept any 
more Blue Ribbon checks—that ‘‘something had happened.”’ 


Tuesday morning, March 3, appellee received from appellant sixteen 
Blue Ribbon checks on which appellee had received credit of $776.31. 

June 20, 1936, appellant charged to loss $846.61—the difference 
between the March 2d balance of $2,475.80 and $1,629.19. At the same 
time, the latter item was charged off. Checks drawn by Blue Ribbon 
Corporation and cashed by the bank or handled by parties other than 
appellee made up the loss of $846.61. 

The rule supported by the great weight of authority is that when a 
check is deposited in the bank on which it is drawn, the bank has the 
right as against such depositor to reject it or refuse to pay it, or to 
receive it conditionally; but if it unqualifiedly accepts the check and 
places it to the credit of the depositor, it cannot thereafter, in the absence 
of fraud or collusion, repudiate the transaction. ‘‘The reason for this 
rule,’’ says American Jurisprudence, vol. 7, See. 457, p. 327, ‘‘is that 
the unqualified acceptance of the check constitutes a completed transac- 
tion the effect of which is the same as though the check had been paid 
in cash and cash in turn deposited in the account. As a consequence, 
as between the bank and the depositor, the former must bear the loss 
if the check proves to be an overdraft on the drawer’s account. The 
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title to the check passes to the bank, which then becomes a debtor for 
the amount of such check. It is not necessary, in order to complete the 
credit to the depositor, that the check be debited to the drawer and 
marked ‘paid’ ’’.1 

To the same effect is 9 Corpus Juris Secundum, Banks and Banking, 
§ 284, at page 592. There it is said that ‘‘ Where a bank has unquali- 
fiedly accepted and placed to the credit of a depositor a check drawn on 
itself, it may not thereafter, in the absence of fraud or collusion, repu- 
diate such completed transaction, although a depositor who has suffered 
no loss through dishonoring of the check may not recover of the bank, 
and by agreement the right to charge back may be preserved.”’ 

A leading case from which the rule seems to have been constructed 
is First National Bank of Cincinnati v. Burkhardt, 100 U. S. 686, 689, 
25 L. Ed. 766, where it was said: ‘‘ When a check on itself is offered to 
a bank as a deposit, the bank has the option to accept or reject it, or to 
receive it upon such conditions as may be agreed upon. If it be re- 
jected, there is no room for any doubt or question between the parties. 
If, on the other hand, the check is offered as a deposit and received as 
a deposit, there being no fraud and the check genuine, the parties are 
no less bound and concluded than in the former case. Neither can dis- 
avow or repudiate what has been done. The case is simply one of an 
executed contract. There are the requisite parties, the requisite consid- 
eration, and the requisite concurrence and assent of the minds of those 
concerned. ’”’ 

Law of the Burkhardt case was applied by this court—or, rather, the 
principle was stated—in Arkansas Valley Bank v. Kelley, 176 Ark. 387, 
3S. W. 2d 53, 57, 58 A. L. R. 808, where it was said: ‘‘Some innocent 
person must suffer, and, as the bank’s election to treat as a cash deposit 
the check from Payne by Burrough, instead of receiving it for collection, 
as it might have done, caused the loss to fall upon it, the loss must 
remain there.’’ 


In Rogers Commission Company v. Farmers’ Bank of Leslie, 100 
Ark. 537, 140 S. W. 992, 993, Mr. Justice Kirby said: ‘‘It was not neces- 
sary to the bank’s liability that it should have on deposit to the drawer’s 
credit more than the amount of this check at the time of its presentation, 
for it would have become liable to its payment by an acceptance of it, 
and could have permitted an overdraft, as it had usually done, or with- 
held its own check, which it claimed to have in its drawer, against the 
account of the makers of the check, which latter the testimony indicates 
it did do.’’ 

Appellant insists that the proof, including admissions of appellee, 
shows it was customary for the bank to accept without question checks 


1See list of annotated cases referred to in American Jurisprudence, v. 7, 
p. 327 [note 5]. 
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drawn by its depositors, and at the close of the day’s business to charge 
back all worthless items. 

Blue Ribbon Corporation mines at Scranton, where pay checks were 
delivered, closed at 3 o’clock. Appellee customarily cashed such checks 
because appellant bank closed at 3 o’clock. Because of simultaneous 
closing hours, the miners could not get to Paris in time to present their 
checks at the bank. 

Appellee was asked how the bank received his deposit. His reply 
was that when, a deposit was tendered ‘‘They checked [the list], and if 
there was [a check] not good they would hand it back to me.”’ 


“*Q. Prior [to the time in question] you had deposited checks that 
were bad, and they brought them back to you, and charged them back 
to you? <A. I have gotten back several small ones, but not the day I 
deposited them. They would charge them back and deliver them to me 
—one or two dollar checks. 


‘‘Q. You have had that to arise since this time on several little 
checks ?—-When you deposit a bunch of checks, don’t they just look at 
your indorsement, and if the check is not good they charge it back? A. 
That is the way they did these. I guess it is the ordinary way the bank 
handles them.”’ 


This is the strongest testimony tending to prove a custom or practice 
known to appellee. By this evidence it is sought to raise a legal pre- 
- sumption that the bank conditionally accepted Blue Ribbon checks. If 
such custom prevailed, it is immaterial whether items comprising the 
charge-back were cashed on Saturday, or were included in the Monday 
deposit. If, on the other hand, the right to charge arises solely on 
account of reservations expressed on the deposit ticket, such right must 
have been exercised not later than the close of business of the day of 
conditional acceptance. 

Admittedly no checks were charged Saturday, nor was there a debit 
to appellee’s account on Monday. None of the items comprising the 
claim was charged to Blue Ribbon Corporation’s account. Presumably 
they were carried as cash from Saturday (if appellee’s testimony is 
correct) or from Monday afternoon’s closing hour (if appellant’s ex- 
planation is the proper one) until Tuesday morning. Appellant does 
not contend appellee was notified Monday that the checks would be 
charged to him. It is only insisted he was advised not to accept other 
similar checks. 


?On the face of the deposit ticket was printed: “All checks and drafts are 
eredited subject to payment under conditions stated on back of duplicate ticket.” 
On the reverse side of the ticket the following appears: “In receiving items for 
deposit or collection, this bank acts only as depositor’s collecting agent. ... All items 
are credited subject to final payment. [The Bank] may charge back any item at any 
time before final payment whether returned or not; also, any item drawn on this 
bank not good at close of business on day deposited [may be charged back].” 
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The evidence is not sufficient to avouch a custom. Appellant insists 
it relied upon appellee’s indorsement; that he was a customer of known 
responsibility; that his checks were examined only for the purpose of 
verifying the amounts and the total. 

Conspicuous—and we think controlling—is the fact during all of 
Monday’s banking day, Blue Ribbon’s account showed a credit balance 
of $2,475.80. Not until 4 o’clock was there any indication, even to the 
bank, that this balance was synthetic—and this was an hour after 
doors had been closed. If appellee, or anyone entitled to the informa- 
tion, had asked bank officials at any period of the day if Blue Ribbon 
checks were good, an affirmative answer would have been given. 

The bank elected to treat the foreign checks deposited by Blue Rib- 
bon Corporation as so much cash. It charged $2.50 as exchange for 
handling them. 

There was evidence of a custom whereby Blue Ribbon Corporation 
would not deposit its out-of-town checks until the payroll was due. The 
bank, although having complained of the practice, permitted it. 

Miscellaneous checks charged to Blue Ribbon account June 18 were 
cashed March 2 (or possibly February 29) because appellant elected to 
treat Blue Ribbon’s deposit as an established credit insofar as third 
parties were concerned. 

If the bank had any doubt about the St. Joseph checks, a relatively 
inexpensive telegraph message or telephone call would have put that 
doubt at rest. By an expenditure of approximately $1.50 the deposit 
could have been verified. If custom is to be relied upon, appellee has 
shown that it was appellant’s practice to accept as cash Blue Ribbon’s 
eleventh-hour deposit of foreign checks. 

Of those concerned in the case at bar, only the bank had expressed 
disapproval of the practice of withholding deposits until payrolls were 
ready to be released, yet in spite of its apprehension appellant continued 
to accept the business and to establish credits which Blue Ribbon Cor- 
poration was authorized to check against. 

Appellee, if forced to sustain the loss, would be a victim of condi- 
tions he did not set in motion and over which he had no control. Of 
course, he could have refused to cash the checks. Extreme prudence 
might have suggested an inquiry regarding their status; but proof is 
conclusive that the only answer possible would have been one confirming 
his own belief that they were good. 

The decree is affirmed. 


Dissenting Opinion 





HOLT, J.—I cannot agree with the majority opinion in this case. 
The effect of it is to say to every bank in this state that when one of 
them credits a customer’s account with a check (or checks) drawn on 
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it, it does so as its peril. In other words, should the bank after having 
given its customer’s account credit for the check drawn on it, find out, 
at the close of business, on the same day during which the deposit was 
made, that there were insufficient funds in the account on which the 
check was drawn to cover it, then the bank regardless of any custom, 
or agreement with the customer, would not be permitted to charge the 
amount of the check back to the account of the depositors, but must 
assume and pay the amount of this check itself. I do not think this 
is the law of this state. If it should be and the majority opinion allowed 
to stand, then Arkansas banks must, of necessity, add new employees 
and increase the expense of operation to an unprofitable and unjust 
degree. The effect of this decision is that when customers, such as 
large department stores in the larger cities of this state, that accept 
literally hundreds of checks daily, go to make their deposits, the bank 
teller, before crediting the grand total of these checks on the passbook 
of this depositor, must leave his cage, go back to the bookkeeper and 
ascertain whether each one of these hundreds of checks is good. This 
might conceivably take hours while the line of customers waited. Such 
a rule would, in my opinion, paralyze banking and is not the law of 
this state. 


The facts in the instant case disclose that appellee, a groceryman at 
Paris, Arkansas, had for a number of years on Saturday afternoon, 


after banking hours, cashed a large number of checks for coal miners in 
that neighborhood who held checks drawn on the Blue Ribbon Corpora- 
tion’s account in appellant bank. This practice of appellee was not 
only to accommodate these employees in cashing their checks, but na- 
turally we must assume that it was good business on his part for the 
reason that a large number of these coal miners would spend the pro- 
ceeds of these checks with appellee in the purchase of merchandise. I 
think the undisputed proof shows that twelve of the sixteen checks in 
question were cashed by appellee on a Saturday and deposited with 
appellant bank on the following Monday, March 2, and the great weight 
of the testimony shows that the other four checks were deposited on the 
same day. The evidence also shows that it was the custom of appellant 
bank to accept checks drawn on it, for deposit when offered by appel- 
lee, and at the close of business on the same day the deposit was made, 
to charge back to appellee’s account any and all checks that were not 
good, and that appellee understood and agreed to this custom cannot 
be doubted. The uncontradicted evidence also shows that within the 
passbook in which appellee’s deposits were made with appellant bank, 
and on the face of the deposit ticket used by appellant, was printed the 
following contract and agreement between appellant and appellee: ‘‘ All 
checks and drafts are credited subject to payment under conditions 
stated on back of duplicate ticket.’’ On the reverse side of the ticket 
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the following appears: ‘‘In receiving items for deposit or collection, this 
bank acts only as depositor’s collecting agent. .. . All items are credited 
subject to final payment. (The Bank) may charge back any item at 
any time before final payment whether returned or not; also, any item 
drawn on this bank not good at close of business on day deposited (may 
be charged back).’’ Appellee had been doing business with appellant 
bank for more than ten years and as to the custom under which such 
business was done, referred to above, I think appellee’s own testimony 
settles that issue. We quote from the record, his own words, as follows: 

‘*A. I have got back several small ones but not the day I deposited 
them. 

**Q. When would you get them? A. Afterwards. 

**Q. They would charge them back to you and deliver them back 
to you? A. One or two dollar checks. 

**Q. You have had that to arise since this time on several little 
checks—when you deposit a bunch of checks don’t they just look at your 
endorsement and if the check is not good they charge them back? A. 
That is the way they did these. 

**Q. That is the ordinary way of handling checks on that bank 
isn’t it? A. I guess it is.”’ 

Not only does appellee admit the custom which had sprung up be- 
tween him and appellant but states further that he even permitted ap- 
pellant to return checks afterwards and accept these charges against 
his account after the close of business on the day of deposit. The size 
of the checks in proving custom can be of no consequence. The fact 
remains that appellee did permit these checks to be charged back to his 
account. I think that we cannot, and should not, say that the day’s 
business in any bank in this state ended at 3 o’clock in the afternoon 
or at any other hour when its doors were closed to the public on that 
day. Certainly there must be additional time given to the bank and its 
employees to check through its daily business and determine the status 
thereof. It may be said to be a matter of common knowledge that a 
large part of the bank’s business is performed after its doors are closed. 

Of course, if appellant bank intended unqualifiedly to accept these 
sixteen checks in question when deposited by appellee on March 2, 
then appellee would be entitled to recover; on the contrary if appellant 
intended to accept these checks only on condition of their payment, then 
appellant should not be held liable for their payment. 

We think the rule of law governing the instant case to be as stated in 
Corpus Juris, Vol. 17, Sec. 24, Banking, wherein the text-writer said: 
‘‘The better authority seems to support the rule that the established 
usage of a bank is binding on persons dealing with it whether they have 
actual knowledge thereof or not, particularly where it has been so long 
established that its customers may well be presumed to have known of it, 
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where they have had previous dealings with the bank, or where it is a 
general custom among the banks of the place; but there are numerous 
decisions more in consonance with the general rules relating to usages 
which hold that the usage of a particular bank will not bind the party 
dealing with it, unless he has express knowledge of it. 

‘‘Other authorities hold that as in other cases a banking usage must 
either be known or so well established as to raise the presumption that 
it was known.’’ In Townley v. Exchange National Bank of Tulsa, 108 
‘Okl. 144, 234 P, 574, under facts similar to the instant case, the rule is 
stated by the court as follows: ‘‘On accepting a deposit, that the law 
usually creates the relation of debtor and creditor is not in dispute in 
this case, and that, when such deposit is made in the form of a check 
drawn upon the bank by another depositor, and there is no want of 
good faith on the part of the depositor, the giving to the depositor of 
credit to the amount of the check precludes the bank from recalling or 
repudiating the credit. 3 R. C. L. 153; 7 C. J. 635; (and other cita- 
tions). On the strength of the same authorities, we think that it is 
equally well settled that such acceptance, to constitute this relation of 
debtor and creditor as set out above, must be an unconditional one, 
and that where a custom is known to a depositor, or so well established 
it should be known to him, such checks are accepted by the bank on 
condition that an examination of the drawee’s account discloses suffi- 
cient credit to warrant the payment of the check by the bank, that such 
conditional acceptance, under said custom, does not create the relation 
of debtor and creditor until the custom has spent itself, and the bank 
has had the opportunity to determine whether the check should be 
honored or charged back against the deposit of the customer. In the 
ease of Pollack v. National Bank of Commerce [168 Mo. App. 368, 
151 S. W. 774], it was said: ‘Where a depositor of a bank presented to 
it a check for deposit, with knowledge of the custom of the bank to take 
checks and defer payment for a reasonable time until the bank ascer- 
tained whether there were sufficient funds of the drawer to pay it, 
the depositor was estopped from asserting that the bank giving him 
credit for the deposit could not, on finding insufficient funds to pay the 
checks, charge the depositor’s account with the amount thereof.’ That 
such custom and established usage on the part of the defendant bank, 
as well as other banks in the city of Tulsa, existed was known to the 
plaintiff, or showid have been known to him, was the defense pleaded 
by the bank. The defendant bank further pleaded that on the pass- 
book of the plaintiff, on which he received the credit, was printed: 
‘Checks on this bank will be credited conditionally. If not found good 
at the close of the day of deposit, they will be charged back to deposi- 
tors, and the depositor notified, ete... .’ That such custom or usage 
as to such checks obtained was shown by the evidence, not only in the 
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conduct of the business of the defendant bank, but in the other banks 
of said city.’’ 

See also First Nat. Bank v. Burkhardt, 100 U. S. 686, 688, 25 L. Ed. 
766, wherein the court said: ‘‘If the check were to be considered as 
received on deposit when it was left with the teller, and Cinnamon 
was the debtor of the Bank and the Bank his creditor from that time, 
then the transaction was not within the guaranty, and Burkhardt was 
not liable. If, on the other hand the Bank had the right to hold the 
check until after bank hours and then to make its election and to credit 
the depositor and charge Cinnamon with the amount as was done the 
check was covered by the guaranty and the Bank was entitled to 
recover.”’ 

On this same question of custom in the case of Bank of Charleston 
v. Hill, 177 Ark. 1138, 9 S. W. 2d 1064, this court held as is shown 
by the third headnote as follows: ‘‘Where the banking custom, in the 
absence of a special agreement, was to receive checks for collection only, 
to be recharged in the event of collection not being made, though credit 
was given to the depositor at the time of the deposit, the presumption 
would be that the bank and depositor contracted with reference to this 
custom.’ 

Since, therefore, the uncontradicted proof in this case shows the 
existence of, not only a custom between appellant and appellee to charge 
back the checks in question, but also a written agreement clearly giv- 
ing this right to appellant, it is my view that this case should be 
reversed and since it appears to have fully developed, dismissed. 








